                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          was that suits of material import- 
ance would, under the new arrangement, be tried in the first 
instance by Judges of recognised superior ability and experience. 
In 1814, there was a strong moveto make all suits of more 
than Rs. 1,000/- triable, in the first instance, by the Provincial 
Courts. The idea was to provide relief to the District Judges 
as well as to obtain a greater uniformity of decisions in respect 
of causes of higher denomination by reducing the number of tri- 
bunals dealing with them. It was only on sdnsidenation. of the 
inconveniences that many parties might have to suffer in repair- 
ing to the Provincial Courts, as also on account of the prospect 
of these Courts being flooded with small causes , that the idea 
was dropped. Causes between Rs. 1,000/- and Rs. 5,000/~ were 
allowed to be instituted as before in the Zillah Courts but they 
were made removable to the Provincial Courts for trial in the 
first instance at the discretion of the latter or on application 


of the parties,” 


tay Regulation XXV of 1814. 


Already the number of causes triable, in the first instance 


by the Coirts was considerably increased by the enhanced valuation 


of landed estates. By Regulation I of 1814 (S.14) the value of 
rent-paying lands was increased from twice to thrice the amount 
of annual rent payable on the land. The value of rent-free lands 
was increased from twelve to eighteen times the expected annual 
produce. 

In 1817 parties were given the option of instituting even 
suits between Rs. 5,000/~ and 10,000/- in amount or value in the 
local District Judge's eure. This was done apparently for the 
facility of the parties who found it sit tioul tho repair to the 
Provincial Court for the settlement of their dispute. Practical 
convenience of suitors was allowed to take precedence over the 
iisceeticel aust tention (stated in 1808) for making all suits 
of Rs. 5 ,000/-— and above cognizable in the first instance by 
the Provincial Courts. 

It has been said earlier that the Provincial Courts were 
only intended to be a sort of buffer between the District Courts 
and the S.D.A. They were hardly entrusted with any supervisory 


function over the District Judiciary beyond the power of hearing 


toy Regen. XIX of 1817. 
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end deciding appeals coming up from the Zillah and City Courts. 


However, in 1814 a portion of the ''Miscellaneous Business'"* of 


the &.D.A. was transferred to them on the latter's veGoniehaatsone 


The purpose had been to relieve the 5.D.4. of a portion of that 
branch of its duties. The Provincial Courts were given control 
over the appointment and removal of Indian Judges and the 


Pleaders in the District Courts: 


Mode of Conducting Business 
According to Regulation V of 1793, the Provincial Courts 


were to hold sittings at least 3 days in the week or more often 
if necessary. In actual practice the Judges of these Courts 
found it necessary to sit on appeals 6 days in the week whenever 
they were at the station. By Regulation XLVII of 1793 at least 
two Judges were to hold a Court of Appeal and no Decrees of 
these Courts could be valid unless they had been passed by two 
Judges present in the Court. But later, on account of the ac- 
cumulation of arrears of appeals, and on account of the vesting 


of original jurisdiction with these Courts in 1808, it became 


toavil Judl..Cons.,19th July 1814, wo. 6. 


* this was in respect of appointment and removal of 
Indian Judges. 
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their 
necessary to increase the number of ke sittings. Regulation 


XIII of 1810 ,which was designed to prevent the business of 
the Court from coming to a standstill when two Judges were 


away on Gireuit,? was also intended to enable the Court to 


split into two benches at the same time. But a Judge sitting © 


alone could only confirm the decisions of the lower Court. 
In case he disagreed with the verdict of the Court below and 
wanted to reverse or modify it, he had to wait until one or 
more of his colleagues could join him to hear the case. Re- 
pulatinn XIII of 1810 does not specifically state whether 
Single Judges were permitted to sit on original causes in-~ 
stituted before the Provincial Courts under Regulation XIII 


of 1808. But this practice had already been adoptea.* The 


Silence of the enactment on the point assumed its continuance. 


By Regulation I of 1807, single Judges had been authorised to 
execute Decrees of 5.D.A. or those of their own Courts, to 


receive and admit petitinns for Regular Appeals, to summon 


1560 ante .p. 217. 


“thus in 1809 the case of Parsan Lal vs Baijnath Sahu (which 
had been transferred to the Patna Provincial Court from the 
ohahabad Court because the value of the suit was more than 
Rs. 5,000/-) was decided by Judge Hawkins sitting alone. 
see Chapter VI, pp. L@\— 2. 
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and examine witnesses under requisition from the combined bench 
of the Court, to receive miscellaneous petitions, and to 
conduct correspondence with the S.D.A. or the lower Courts. 
These functions of the single Judge were continued under 
Regulation XIII of 1810 as well. 

But trial of appeals by single Judges was often found to 
be inconvenient. In case of disagreement with the verdict 
of the lower Court another Judge had to sit who found it nec- 
essary to go through all the records again. This involved 
more time in the disposal of the case than if it had been 
brought at once before a joint sitting. Hence in 1819 Har ‘ington, 
the Chief Justice of S.D.A., issued a Gircular Order to the 
Provincial Courts instructing them to bring all the appeals 
at once before joint sittings.? It was, however, suggested to 
the Courts that whenever the accumulation of arrears made it 
advisable, the original suits should be brought before the 
senior Judge sitting alone and the appeals were to go before 
the other two. If a fourth Judge was present (it may be 
recalled that in 1814 the strength of the Provincial Courts 


had been raised to 4 Judges), he might hold a second single 


*Ciseular Order of S.D.A. to Provincial Courts, 14th Jan. 1819, 
para I. Civ. Judl Cons.,llth Jan. 1820, No. 8. 
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bench for the trial of original eaneess 

J. ... Stuart, Member of Supreme Council (and ex-Judge 
of S.D.A.), attacked the latter part of the above oder. * 
Fe argued thatthe arrangement of allowing single Judges to 
Sit over appeals and original causes had been adopted when 
there were only 3 Judges in those Courts and because the 
weight of the Criminal business rarely left two Judges at 
the Neadquarters for any considerable length of time. But 
after 1814 there were 4 Judges in all the Courts. The weight 
of Criminal business had also been reduced because the Circuits 
now became more regular. Hence in the existing circumstances 
the presence of at least two Judges at the station all the 
time could be confidently expected. The frequent presence of 
3 Judges and occasionally even that of 4 could be hoped for. 
This not only rendered the arrangement of single Judges sit- 
ting over original causes unnecessary but added powerfully 


to the objections against it, which, according to Stuart, were 
Sevious-— 


There would be a great practical inconvenience to the 


officers and Pleaders of the Court if they were split into 


-Cirenlex Order of S.D.A. to Provincial Courts, 14th Jan. 1819, 
para Ii. Civ. Judcl Cons.,lltn Jan. 1820, No. 8. 


“stuart! s Minute, 14th Dec. 1819, Civ. Judl. Cons.,1llth Jan. 1820, 
Ho. 9. 


two or three benches. The most important objection was that 
all the separate benches would be disposing causes with 
ereat haste, and to a great extent without any coordination 
between them. It was quite likely that separate benches 
would decide on opposite views or principles, which would be 
fatal to uniformity and consistency of decisions. 

otuart's reasonings against making single Judges sit 
on original trials are not convincing. At the District 
level all suits were being tried by a single Judge. His 
decision could be rectified by a combined Bench of the Pro- 
vincial Court. A similar scope for the correction of the 
decision of a single Judge of the Provincial Court, by a 

joint bench , lay in the Regular Appeal allowed to the S.D.A. 

If single Judges of 45 Districts were trying and deciding 
original causes and appeals, why couldn't single Judges of 
the Provincial Courts who were supposed to be more experienced 
and mature do the same? 

But Governor-General Hastings agreed with Stuart's opinion 
and ordered Har ington to modify his instructions to the Pro- 


vinecial Courts aecordineign. Thus the Regulation permitting 


Ivanute of HSS vInES ; 2end Dec. nna Civ. Judl. Cons., 11th Jan. 
1820, Nos. 10 & ll. 


229. 


single Judges to constitute benches. became inoperative 
in respect of the Provincial Courts. 

One of thebasic principles of modern legal systemsis 
that no person should be allowed to sit on an appeal from 
his own decision. Following this, an interesting situation 
developed in 1824, before the Patna Provincial Court.! On 
two Special Appeals (Nos. 4245 and 4431) before the Court, 
the First and the Second Judges held different opinions. 

In the normal course the cases would have been referred for 
the opinion of one of the remaining two Judges. But it so 
happened that Hlliot and Flemming,the remaining third and 
fourth Judges respectively, had both been concerned with the 
earlier decisions on the cases. The original decisions in 
both had been passed by Flemming, as Register of Tirhoot, and 
both decisions had been reversed on First Appeal by Blliot, 
wae he was the District Judge of Tirhoot. Hence both of 
them were now disqualified from giving their opinion on the 
case. 

Finally, on 0.D.A.'s recommendation, Tippet, the Judge 


of Patna City, was temporarily commissioned to act as a ~. 


1 
Civ. Judl. Cons.,6th May 1824, No. 2. 


Letter from Patna Provincial Court to 5.D.A., 1st April 1824, 
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Judge of Patna Provincial Court for the specific purpose 
of disposing of those two appeals.+ .The 8.D.A. also informed 
the Patna Court that the same course of commissioning an 
acting Judge was to be followed in case all the 4 Judges of 
the Court might disagree on a particular suit, as they 
actually did on a Miscellaneous suit.* Although Regulation 
XXV of 1814 (S.9.) had given to the Senior Judge a casting 
vote, in case of disagreement among the other 3 Judges over 
any case, the S.D.A. held, nevertheless, that for passing a 
valid decision the Senior Judge must concur with any one 
of the other Judges. If he didndét, an acting Judge was to 
be commissioned, to obtain a fifth opinion which could be 
reasonably expected to concur with one of the previous four. 
In 1829 the number of Judges of Patna, Dacca, Murshida- 
bad and Barailly Courts had been reduced to two and that 
of Calcutta and Benares Courts to 3.° In the Courts left 


with two Judges only, the problem of a third opinion would 


loi. Judl. Cons., 6th May 1824. No. 3. 


“Tbid., No. 4. 


See ante p..219. 


arise in case of a disagreement between the two. It was 
provided that in such cases the Government was to be in- 
formed, end would designate a third Judge to try the suit. 
In 1830, 6 cases were reported from the Dacca Divisinn on 
which the two existing Judges had differed in ppraion 

The Government nominated Patton, a Judge of Murshidabad 
Provincial Court, to dispose of those ee te In 1831 the 
two Judges of Murshidabad Provincial Court (Steer and Patton) 
having differed over a case, the samewas referred to Cracoft, 
a Judge of the Dacca Provincial Court.* But Cracoft's 
opinion differed from those of boththe Judges of the Murshi- 
dabad Court. A fourth opinion now being necessary, Smith, 


a Judge of the Dacca Court,was deputed to decide the case.” 


Working of the Courts 


Until 1815 the gap between the number of suits instituted 


in the Provincial Courts. and that disposed of was very wide. 


loay. Judl. Cons., 28th April 1829, Nos. 3 & 4. 
“civ. Judl. Cons., 20th June 1830, No. 6. 

Poay. Judl. Cons.,20th June 1830, No. 8. 

‘Cav. Judl. Cons.,7th June 1831, Nos. 5 & 6. 


Thid. 
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For example, during the year 1805, 1,878 suits had been in- 
stituted while the number decided was only 757 or nearly 
two-thirds; during 1810, the number instituted was 1779 and 
the number decided was 804, i.e. less than half the number 
instituted; during 1815, the number instituted was 1608, the 
number decided 594 only - almost one-third. This naturally 
caused a mounting of arrears. On Ist January, 1803, when 
the Barailly Court had not yet begun functioning, the total 
number of pending causes before the 5 existing Provincial 
Courts was Lior." On lst January 1806, when the Barailly 
Court had been in operation for nearly 3 years, the arrears 
had increased to l, 283.° This figure climbed to 2,909 on 
Ist January 1611 and finally to 3,705 on 1st January 1816. 4 
Oeeupation of the Faxes atk fas. duties of Circuit was 
the general cause of the accumulation of arrears of Civil 


causes.” At times, in some Courts, absence of a Judge on 


Park: Branch Colls.,1832, Vol. 77, Appx. V, No.16. 


“civ. Judl. Cons., 22nd Sept. 1803, No.7. 


Parl, Branch Colls. ,1832, Vol. 77, Appx. V, No.16. 


*“Thid, 


See ante pp..216-17. 
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over causes of Rs. 5,000/- and above.” 


leave, or the deputation of another for conducting @aquiries 
were added to it. For example, not a single appeal could 
be decided in the Patna Provincial Court during the first 6 
montiis of 1809.7 Te reasons were tiat tie first Judge had 
been away on Circuit and the third Judge during the same 
period had been on @putation to Sarun to enquire into the charges 
against the local District Judge, which occupied Lim for 9 
nionta, © Two of the 3 Judges being away for tlose 6 montis, 
not a single appeal could be taken up for trial because 
single Judges were not yet authorised to constitute a Court 
of Appeal. 
In 1808, these Courts were given original jurisdiction 
? it is not indicated in. 
the half-yearly reports of the 5.D.A. how many srisinal suits 
were instituted before the Courts in the post-1808 period. 


But -- it is hardly likely that any substantial extra load 


could be caused by them. In fact the aggregate of suits in- 


stituted before these Courts seems to be declining after 1808. 
Thus 1878 suits had been instituted before them during 1805; 


2 ap tn rt td A a St RUPEES AST, oA DS ALI AA A TACT (ARNE TL AROSE 9 3 


hia, Despatch, 2nd June 1812, para 7. Vol. I, pp.355-66. 


“Ibid. 


See ante p. 224. 
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during 1810 the number instituted was 1,779, and during 1815, 
ros Actually, no significant increase in the aggregate 
of causes instituted before the Courts could be anticipated 
from a mere transfer of more original suits to their cognizance. 
The reason was that the increase of original suits was balanced 
by a corresponding deerease of appeals, which the Provincial 
Courts would receive if those causes had been originally tried 
by the District Judges. Hence, even the provisions of 1814,° 
which certainly brought many more original suits before the 
Provincial Courts, could have little effect on the total number 
of suits coming before them. 

after the strengcth of the Courts was raised to 4Judges 
in 1814, their disposal capacity was automatically improved. 
As a result, between 1815 and 1819, disposals led over in- 
Seaeuetone by an annual average of nearly 225,° To take partie 
cular examples, in the Calcutta Court, 906 suits were in~ 
stituted in the period of 5 years between 1815-19 while the 
tard. Branch Colls. 1832, Vol. 77. Appx. V. 
“See ante n.223. 


?on lst Jan. 1515, the arrears before all these Courts stood at 54,0508 


on lst Jan. 1819, the figure was reduced to 2,703. Minute of 
Dowdswell (Member of Supreme Council), 22nd sept. 1819. Civ. Judl. 
Cons., 5th Nov. 1819, No. 15 ‘At, 


¥ 
Causes of higher denomination were mostly appealed at least once. 
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total decided during the same period was 1,238.7 In the 


Patna Court the total number instituted had been 1,027 and 
that decided 1,262.° 
But this phase was short lived. As with the Zillah and 
City Courts,” arrears before the Provincial Courts started 
increasing after 1820. The number of causes disposed of 
started lagging behind the number instituted’. The reason was 
that the disposals remaining almost constant, there was an 
increase in the number of suits coming before the Courts. 
Between 1815 and 1819, 5,499 suits had been instituted and 
6,626 causes had been disposed of.” This had given a total lead 
of 1,127 over institutions during that period. Between 1819 
and 1824 6, 575 were decided (a little less than in the preceding 
eutba). hatte wanton Augean ca tsar anenchhea 4691S? Ba 
a result the arrears of pending causes before the Courts rose 
from 2,449 at the end of 1819 to 3,394 at the end of 1824,° The same 
“Parl. Branch Colls.,1832, Vol. 77, Appx. V. 
Ibid. 
>See Chapter III, pp. 137-8. 


“Pi cures compiled from the 8 Half-yearly Reports of 1815, 1816, 
1817 & 1818, and the 2 Annual Reports of 1818 and 1819. 


"Figures calculated from Annual Reports of those years. 


angel Report for 1824, Civ. Judl. Cons., 19th Jan. 1826, No.6. 


ead 


trend continued after 1824 with the result that by the end 
of 1829 the arrears before these Courts increased further 
to 3,603." 

The factors that could have contributed most to the 
increase of business before the Courts after 1819 were Special 
Appeals and Separation of Magistracy from the District Judges. 

The provision of admission of Second of Special appeals 
by the Provincial Courts was made by Regulation XIX of 1803. 
The Courts were authorised by that Regulation to admit a 
Special Appeal, if from the perusal of the Decree and papers 
of the lower Court, the Judges considered a further investigation 
desirable. Under the discretion allowed by the Regulation the 
nunber of ce apuerte admi tted must pave neon considerable. 
It has not been soasiote i neceniaia from the Half~yearly 
Reports the proportion of Special Appeals admitted because the 
figures for Special Appeals, Regular Appeals and original 
Suits admitted are all combined under the heading of 
"Suits Instituted"., Nevertheless some individual instances 


are found which support the above presumption. For example, 


niet Report for 1829, Civ. Judl. Cons., 3lst May 1831, No.7. 
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in 1814, the Judges of Patna and Murshidabad Provincial Courts 
wrote to the Government that admission of "Second Appeals" 
in petty cases retarded the decision of causes of greater 
value or importance. It was stated by the Murshidabad 
Court that of 100 appeals filed during the first 6 months 
of 1814, 36 or more than one-third had been "Special Appeals" 
for petty amounts. © 

By allowing a second chance for the correction of a 
decision by a higher tribunal, it was expected to eliminate, to 
a greater degree, the errors or injustices conmitted by two 
successive tribunals. The system of Special Appeals was created 
on this liberal principle. 


But a wide application of this paaneapTe a a con 


tribute’ 4 £6 the aceundla ian of arrears the admission of Saaouad 


Appeals was considerably restricted in 1814. By Regulation XXVI of 
1814 (which became operative from lst Feb. 1815) the Provincial Courts 


and the S.D.A. were allowed to admit such appeals only when the 


dione Misc. Series, Vol. 775, ff. 4-5, paras. 5&8; f. 12, para 2. 


“Ipid., f.4. 


judgement of the last Court appeared, on its face, to be in- 
consistent with any of the laws and Regulations in force, 

or with any established judicial precedent. This greatly nar- 
royed dotm the discretion of the Judges in admitting those 
aa and 1819, : 

Between Perse. /, there ned been an allmround reduction of 
arrears, * A feeling of confidence in the ability of the exz- 
isting judicial machinery to cope with available business was 
growing as a result. This led to the liberalisation of the 
admission of Special appeals, which had always been axcepted 
as a desirable system. By Regulation XIX of ° 1819,. the Pro- 
vincial Courts and the $.D.A. were allowed a general discretion 
of admitting a Special appeal ., whenever on a perusal of a 


Decree of the lower Court there might appear a''strong or 


probable" ground for presuming a failure of justice. The Judges 


were thus given a very wide discretion. 


Under the latitude allowed by the above Regulation the 


Special Appeals before the Provincial Courts must have increased. 


Between 1821 and 1825 the proportion ¢ Specia} Appeals in re- 


lation to the total nuintber of causes admitted in all the Courts 


+ hevears in the Provincial Courts as well as the S.D.A. had been 
considerably reduced in that period because more cases were being 
disposed of than were instituted. See ante pp235-6. and Chapter 


VI. pp.303-4. 
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ner cent ner cent! 
annually fluctuated between 23 /: and BO fm « On this 


account and in view of the fact that the arrears before 

the Provincial Courts and the 5.D.4. had started accumulating 
again after 1819, it was once again sought to limit the ad- 
mission of Special Appeals. By Regulation II of 1825, the 
enactment of 1819. which had liberalised the admission of 

such appeals, was rescinded. and the rules (restricting 

the admission of Special Appeals to cases accompanied with 
certain specific circumstances) prescribed by Regulation XXVI 

of 1814, were reimposed. But the Judges of the superior 

Court, who had become used to exercising a very wide discretion 
in the admission of those appeals after 1819, did not apparently 
pay muchattention to the latest enactment. During 1825, 298 
Special Appeals were admitted in the Provincial Courts; 

during 1826- 283; and during 1827 - 289.° Their proportion 

to the total number of causes admitted remained nearly the same* 
as that of the-pre-1825 period above noticed. This drew a 
comment from the Government that the Judges had not been pay- 
ing heed to the provisions of Regulation II of 1825 which was 
designed to restrict the admission of such aspenle.? They also 


1s table of Special Appeals admitted between 1821 and 1826 is 
enclosed in the Annual Report for 1826 (recorded in Civ. Judl. 
Cons.28th Feb. 1828. No. 8. Vol. 39). The percentage has 
been calculated from the same. 


eTSbies from G.G.-in-C. to 5.D.A., 28th Feb. 1828, Civ. Judl. Cons. 4 
28th Feb. 1828 No. 9. 


PTbid. *Between 25°/o0 and 28°/o. 


strongly suggested the abolition of the system of Special 


Nppeals altogether as they were sceptical about its utility. 


They justified their opinion by a statement marked 'R" submitted 


with the Annual Report for 1826, which showed that, out of 

188 Special Appeals decided by the Provincial Courts during 
1826, not a single decision appealed from had been reversed. 
The S.D.A., however, emphatically opposed the Government's 
suggestion aboutthe abolition of the system. * They informed 
the Governor General-in-Council that the Statement 'R" on 
which the latter had based their opinion, had subsequently been 
discovered to be erroneous. A corrected statement was now 
submitted which showed that. during 1825 , ott of 230 decisions 


on Special Appeals. the verdict of the lower Court had been 


reversed or altered in 60, and during 1826 out of 188 decisions, 


the Decrees of the District Court had been changed in 49. 

The Government were finally convinced of the arguments of the 
S.D.A.,and Special Appeals continued to form a sizeable portion 
of the business @fore the superior Courts . 


From 1823 onwards a policy of gradually separating the 


= 


A 


Magistracy from the District Judges was pursued.” Those Judges 


Cons.,28th Feb. 1828, No. 9. 
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*retter from 5.D.A. to Govt.,15th Aug. 1828, Civ. Judl Cons., 2nd Oct. 


1828, No. 4 B. 


3 
See Chapter IV, pp- 199-200, 


who were relieved of the charge of HMagistracy became free 

to devote their entire attention to the disposal of Civil 
causes. The increased disposal of Civil cases by that 

officer occasioned, in turn, a greater influx of appeals 
before the Provincial Courts. This tendency was most notice- 
able in the case of the Calcutta Provincial Court. In most 

of the Districts under the Calcutta Division, the Magistracy 
had been separated from the Judgeship. In 1823 the separation 
was carried out in 8 Districts.+ Five of them, Hooghly, 
Jessore, Nuddea.y Rungpur and Junglema:al, were under’ the 


Calcutta Provincial Court. This must have been the factor 


causing the increase of business before that Court after 1823.° 


During 1823, OL7 causes had been admitted before that Court. 
In the following 3 years the number of suits instituted in- 
3 
creased as follows: 
During 1824 - 261 
" 1825 - 317 
" 1826 — 361 


The arrearsof pending causes at the beginning of 1823 had bean 


ere Chapter IV pp.199~200. 


Parl. Brancn Colls.1832, Vol. 77, Appx. V. 


Tid. 
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725. At the end of 1826theyhad risen to 1,163, which forced 
the appointment of a fiftn Judge to that Court.? A sinilar 
result could be anticipated from the separation subsequently 


: 2, , : Sasid 
made” in seme move Districts uncer the other Provincial Courts. 


Abolition of Provincial Courts 
In 1829 the size and functions of the Provincial Courts 


? In 1831 Bantinck decided to abolish 


had been curtailed. 
them seoeethee, An immediate abolition would, however, have 
been impracticable as a problem of disposing of the causes 
already on their file would arise. Hence it was decided to 
retain the Courts until the pending suits were cleared and the 
alternative arrangements (to be described later) were imple- 
mented in all the Districts. Tenceforth, the Courts were not. 
to receive any fresh appeals and the vacancies (of Judges) 


occurring in the Courts by removal or retirement were not to be 


filled. 


1See ante p. 218. 


eee Chapter IV, pp.-200-1. 


S06 ante p.218. 


"Letter from Secy to Govr. Gen. to Vice-President-—in-Council, 
31st May 1831, Civ. Judl. Cons.,19th July 1831, lo. 17. 
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The abolition had originally been advocated by W. B. 
Bayley in 1829.7 But his proposal had been shelved for 
the time, on account of the opposition of the majority of 
“Judges of S.D.A., who apprehended an overflooding of 
appeals in the Sadar Court if the Provincial Courts were 
to be abolished.“ But the proposal was revived by the 
Civil Finance Committee. in 1830.7 They advocated that the 
Provincial Courts would be rendered unnecessary, if the scheme 
of enhancing the original jurisdiction of Indian Judges and 
of relieving the Judges of the cnarge of hace oteaey in all 
the Districts was adopted. Mackenzie, the Chairman of the 
Committee, considered the Provincial Courts useless in any — 
case. He observed: "I consider them /Provincial Courts/, to 
be bad Courts at present in general filled by men in no re- 
spect superior to the District Judges over whom they are 
placed, and their decisions are of no value as guides to the 


District Judges..."* 


1yinute of W. B. Bayley, 5th Nov. 1828, Civ. Judl. Cons.,12th Oct. 
) ? 
1850 4 No. 69. 


“winutes of Js. of 5.D.4. on Bayley's proposal, Parl. Branch Colls., 
1852, Vol. TT, Appx. V. No. 2. 


Letter from Finance Committee, 12th July 1850, Civ. Judl. Cons.,12th 


Oct. 1850, NGS obey a 4 ; 


+ Byidence of Mackenzie before Select Committee of House of Lords, 16th 
March 1832, Parl. Branch Colls.,1832, Vol. ‘7. 


“the Civil Finance Committee had been constituted in 1829 by Bentinck 
cont. 


245 


One might agree with the latter part of the above state- 
ment, but it woula be hard to accept the remark about the 
non-superiority of the qualifications of the Judges of the 
Provincial Courts. From the earliest days the Government had 
endeavoured to fill these Courts with men of ability or ex- 
perience in the judicial line. In 1794, Governor-General 
Shore, considering the qualification of the members of those 
Courts to be of vital importance, had resolved that in future. 
no person was to be appointed a Judge of that Court unless 
he had served for a sufficient number of years as a District 
Judge and Maeistrate.- It was laid down by Regulation XXV 
of 1814 that no person could be made a Judge of the Provincial 
Court unless he had previously worked as a District Judge 
for at least 3 years or in any other situation in the Judicial 
Department for at least 6 years. In actual practice, however, 
an officer normally had to serve at least 6 years as District 
Judge, bere being promoted tothe Provincial Court. Ina 
service cadre qualification is measured by experience. Hence 
it is absurd to say that the Judges of the Provincial Court 


eee €& Criminal Judl. Conse, 24th June 1794, Wo. 6. 


* : 
(cont.) for recommendng administrative reforms for economising 
the expenditures in all the Presidencies. 
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were "in no respect superior to the District Judges". 

The most valid reason behind the abolition of those Courts 
was that under the reformed structure of Civil Judiciary 
adopted in 1851, their existence as a buffer of appeals be- 
tween the District Courts and the 5.D.A. became superfluous. 
Under the new scheme, primarily based upon economy, the Indian 
Judges were vested with almost the entire original jurisdiction.- 
The District Judges by becoming a Court of Appeal from all 
the decisions of the Indian Judges, and a Court of original 
jurisdiction for causes of Rs. 5,000/- and above, took over 
the entire role of the Provincial, Courts. Hence the Provincial 
Courts could now be conveniently dispensed with. Their abolition 
was also to effect a good saving in the cost of judicial ad~ 


ninistratinn. 


Position of Provincial Courts in Company's Judiciary 


There is a good deal of truth in Mackenzie's remark about 
the inutility of the Provincial Courts in furnishing a guidance 
to the lower Courts.* ‘These Courts could, of course, reverse 


or alter the decisions of the District Courts. But that was 


ee Chapter II, pp. 65-66. 


“See ante p.244, 
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about all. They had no authority to control or guide those 
Courts. On all doubtful questions concerning the laws or 
regulations, and on all administrative matters, the District 
Judges were instructed directly by the 5.D.A. The Judges 
of the Provincial Courts were authorised to issue orders or 


processes to the District Courts in connection with the 


cases before them. But if the District Judges neglected 


or disobeyed the precept, the Provincial Court could not 
punish the defaulters themselves. They were to report the 
matter to the S.D.A., who alone were entitlted to tale any 
action against the officer eoveerned,” 

Cornwallis's intention hed wen to create a very strong in- 
stitution of District Judges which night have been incompatible - 
with his subordination to any other authority except the 
highest ~ the 5.D.A. This is indicated by his remarks on the 
provisions made in 1793 for enquiry intothe charges against 
District Judges. According to the rules enacted then, if a 
charge against any District Judge was preferred before any 
Provincial Court, the latter was not to proceed on itsvo moto 


but had to pass the complaint on to the 8.D.4A. It was to make 


eae 


ee Regn. V. of 1795. &.15. 


De 1:20 e 


a 


“see Chapter IIt, - 
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only such investigations into the charges which the S.D.A. 
might subsequently commission them to do. Cornwallis thought 
that if the Provincial Courts were authorised to proceed with 
the investigation ¢ the charges on their ow "... they 
Might from prejudice, misrepresentation Orother motives, 
be induced to give a ready ear to themes" 

He observed further, thats 

"To delegate to the Provincial Courts..... such 

power would, in fact, be making the Judges of 

the Zillah and City Courts personally subject 

to their authority. This would soon deprive 

the Zillah and City Judges of all weight and 

consequence in the eyes of the people and lessen 

that respect which is necessary .... the Judges 

of Provincial Courts of Appeal should possess no 

authority over the Zillah and City Judges personally. 

Their control over them should be only that of a 

superior Court empowered to revise their decrees 

when regularly brought before them, "4 

Constituted upon the above principles the Provincial Courts 
did not naturally have much consequence. The chief reason was 
a lack of adequate authority over the judicial administration 


in the Districts. The Courts were, as stated earlier, merely 


to be a buffer between the District Courts and the S.D.a. 


dinute of Cornwallis, 8th Feb. 17935, paras 65 & 66. Bengal 
Revenue Cons.,lith Feb. 1793, No.l. 


2 
Cornwallis's Minute, 8th Feb. 1793, para 66. Bengal Revenue Cons. , 
Lith Feb. 1793. No. l. 


Their prestige was reduced further when their function of 


Criminal Justice ws withdrawn in 1829. 


It was not without valid grounds that Galloway, a con- 


temporary observer, complained in the 1830s: 


Ee 


"At present the Provincial Courts are held in very 
little esteem, either by the Natives or by the 
Judicial branch of the service generally. The 

reason seems plain: they are vested with very 

little power eer quod these, therefore, the 

Courts of appeal are little better than offices 

for the transmission d causes to higher authorities..." 


.o.07.",. Galloway: Observations on Law & Constitution etc., 
LOA2—- De JOS 
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Chapter VI 


THE ik DEWANT ADALAT 


Origin and Constitutional Development 
As the Company took over the direct administration 


of the Provinces in 1772 a Déwani (Civil) and a Faugdari 
(Criminal) Court were established in each District. Two 
corresponding superior Courts of appeal were created in 
Calcutta at the same time. They were known as the Sadgr 
Dewani Adalut and the Sadér Nizamot Adalat. ‘The District 
Criminal Courts as well as the S.N.A. were left in the hands 
of the Nawab and his officers. This arrangement forCriminal 
justice continued until 1790 when the administration of 
Criminal justice was also taken over by the Company. The 
S.D.A. was to be constituted by the President and two other 
members of the Supreme Council at’ Ft. Willian. In the ab= 
sence of the President, a third member was to sit in the 
Court so that not less than three members were to decide 
upon appeals. 

The Court started functioning in March 1773." But it 
was abolished soonafter in November 1775 by the Governor- 


leew. Itter from Bengal, 25th March 1775, Vol. 2, p.2. 
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General-in-Council for fear of a clash of jurisdiction with 
the Supreme Court. It was revived in 1780 after the cul- 
mination of the historic controversy between the Supreme Court 
and the Company. 

In 1781 Hastings offered the post of Chief Justice of 
§.D.A. to Sir Elijah Impey who was to hold it in addition 
to his assignment in the Supreme Court. Impey produced 
a plan for judicial reform which was adopted by the Governor- 
General-in-Council in 1781. According to it certain changes 
were made in the §.D.A. 

The Court, though remaining primarily a Court of Appeal, 
was given a discretion to try any particular cause in the 
first instance if the Judges considered it to be of special 
aeeeu chek: The Judges or Superintendents of the eighteen District 
Adaluts (created in accordance with Impey's scheme) were put 
under the control of the S.D.A. Henceforth the Judges of 
the subordinate Courts were to be required to take an oath 
of loyalty and uprightness before the 5.D.A. The S.D.A. were 
also authorised to frame rules of practice, and issue standing orders 
for administration of justice for their own conduct, as well 
as that of the Mofussil Courts. Thus the S.D.A. was given a 
new and very significant role -that of the coordinator of the 


judicial system, «ith the expansion of the judicial administration 


202. 


this function of the Court became increasingly vital and ex- 
tensive. : 

Impey also proposed some changes in the constitution of 
the Court. He wanted the Court to be constituted by the 
Governor-General~in-Council and the Chief Justice and the 
four Puisne Judges ¢& the Supreme Court. But this proposal 
met with a stiff opposition from the members of Hastings 
Council, probably because of the latter's general dislike for 
Hastings and his association:: with Impey. Hence it could not 
be implemented. Impey himself was condemed in the Parliament 
forlis acceptance of an Office under the Company's Government. 
He was removed both from the S.D.A. and from the Supreme 
Court in 1782. After Impey's recall the S.D.A. reverted to 
‘its original constitution (ive. by the Governor-General and 
his Council). 

“In 1790, after Cornwallis decided to take over the direct 
management of Criminal judiciary, <- . Li, the S.N.A. (which 
had so far functioned at Murshidabad under the Nazim’) was 
transferred to Calcutta and joined with the S.D.A. | 

The arrangéments of 1793 did not modify the constitution 


of the Court. As before it was to be formed by the Governor- 


* 
Reza Khan. 
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General and members of the Supreme Council. Although Corn- 
wallis and his admirers claimed that the system estahlished 
in 1793 was based upon the principle of separation of powers, 
the retention of the supreme judicial office in the hands of 
the supreme executive was an obvious contradiction. The 
"Glorious Revolution" had completely freed the English judi- 
ciary from the executive's domination, by the beginning of 
the 18th century. Hence this arrangement wasnot the trans- 
mission of a British idea but the continuation of despotic 
tradition inherited from the Moghul rule. 

& combination of the supreme judiciary with the executive 
was assaileble in theory and inconvenient in practice. Itwas 
left to the succeeding Governors-General, Shore, Wellesley, 
Barlow and Minto, to work towards the separation of the Court 
from the Governor-General and his Council. 

Cornwallis's successor, Shore, first “pointed out the 
risk of the abuse by the Governor-General-in-Council, of the 
uncontrolled exercise of ultimate judicial authority.* 

In 1781, when the S.D.A. had been reconstituted, the 


number of judicial tribunals it was called upon to superintend. 


Lwinute of Sir John chore, 29th May 1795, Civ. Judl. Cons., 29th 


was only eightean. In 1790, the 8.N.A. was also joined to 

it. In 1793, four provincial Courts of Appeal and Circuit 

hed bean established. Another was added in 1795. The number 

of District Courts had been increased from eighteen to twenty- 
six in 1793. The management and superintendence of all these 
inferior Courts was S,D.A.'s job. Sitting as ine Nizamat Adalat, 
it had to hear appeals direct, in all serious crimes, from 

the decisions of the Judges of Circuit (who administered 
Criminal justice in the Mofussil). Besides, it had to super 
vise the management of Police. In Civil cases the Court found 
great relief from the Provincid Courts which buffered the 
appeals from the District Courts. Still, the number offitrst 
and second or Special Appeals filtering through the Provincial 
Courts to the &.D.A. was found to be considerable. In spite of 
the limitations put on the appeals to the 5.D.A. by Regulations 


AII of 1797 and V of .1798, one hundred and twenty four Criminal 


and forty Civil trials were received by the Courts during 1800.7 


At the end of 1801 one hundred and ten Civil and one hundred 


and twenty-two Criminal trials were pending before them.* 


—— 


1 appx. to Minute of Stuart, 15th Nov. 1815. Papers on the 
Judl. System of Bengal, I.0. Reg. (71) 197. 


“Civ. Judi. Cons., 19th July 1814, No.6. 
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The volume of forthcoming business required the attention 
of full-time Judges. The Court's functions could not be per- 
formed efficiently by the ruling authority who were distracted 
by so many other problems. This reasoning was particularly 
valid in the case of Wellesley, who was so occupied with poli- 
tical and military affairs. It is no wonder that the first 
initiative for the separation of the Court from the Council 
came from him. Wellesley made out a very strong case for 
divesting the Governor-General-in-Council of their judicial 
functions in the S.D.A. He pointed out the theoretical ob- 
jections first. 

Justice in an open Court has been recognised as one of 

the basic guarantees of its proper dispensation. — Following 
this principle the S.D.A. (like the other tribunals) was re- 
quired to be an open Court.? But on account of the Governor- 
General~in-Council constituting the Court, this provision | 
could not be adhered to. The Court's sittings had so far been 


held in the Council Chamber.” Neither the parties nor their 


Pleaders used to be present at any of the trials. The proceedings 


ley Regulation VI of 1793. S.6. 


“general Despatch from Bengal, 9th July 1800. Vol. 40. 
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(i.e. the plaint, the answer, the pleadings, the evidences 
and the judgments of the lower Corts) were all translated 
into English and then. read to the Members present, who 

then passed the decision. The reasons given for the Governor- 
General-in-Council not sitting in an open Court were,first, 
that it would be incompatible with! dignity of the ruling 
authority to do so.7 Secondly, their presence in the open 
Court would prevent the pleading of the causes with due 
freedom. "No Native Pleader would venture to contest his 
/Governor-General's/ opinions, and the will of the Governor 
General and not the law would be considered /by the Pleaders 
and the Suitors/ as the rule for decision."“ The Governor- 
General's ignorance of the local languages also made it in- 
prastielbie for him és ‘ceulas at the tials in an open Court, 
unless 1t was decided to conduct the proceedings in English 
and by English Pleaders.” 


leeneral Despatch from Bengal, 9th July 1800. Vol. 4. 


a rbia. 


*Tpia. 
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Talking about the dangers of the abuse of judicial power 


in the hands of the supreme legislative and executive authority, 


Yellesley stated; 


"The honour and interests of the British nation and 
the sacred moral obligations which it has contracted 
by extending its dominions over the numerous in- 
habitants, ... demand that every practicable pre- 
caution should be adopted to preclude the ruinous 
consequences of the abuse of power...."1 


According to him the ideal state of affairs would be when 


",.. the Governor-General-in-Council would be 
divested of the power of interfering in the in- 
mediate administration of the laws, and when his 
own acts in his executive capacity together with 
those of the officers of the Government in all 
questions relating to private rights of property, 
will be subjected to the cognizance of Courts 

of judicature."2 


Wellesley wrote to Dundas that a few things were still 
lacking to secure the noble objects contemplated by Cornwallis. 
The firstnd the most important of them was the institution of 


a Court of 5.D.A. and S.N.X. distinct from the Counetl.? 


ter ecesdines of G.G.-in-Council, l2th March 1801, Civ. Judl. Cons, 
14th March 1801, No.2. 


Tbid. 


> Wellesley to Dundas,5th March 1800.Wellesley Papers,Vol.II. 
p-231 


Ox the practical diffictitties in the existing system, 
Wellesley observed: 


"The extent and importance of the causes to be 
determined in these Courts furnished sufficient 
occupation to require from the Governor-General 
and Members of the Council the entire sacrifice 

of every other duty, and the Governor-General 

and the Members, therefore, had to keep content 
with either an incomplete and tardy administration 
of the highest judicial function, or the neglect 
of the arduous charge of the executive and legis- 
lative Government of this extensive Empire." 


But instead of making any abrupt change, Wellesley pro- 
ceeded step by step. In 1801, the constitution ¢ the Court 
was modified to the extent that it was to be constituted by 
only one Member of the Council, not being the Governor-General 
or the Commander-in-Chief, and two covenanted, servants.” 

The Council Member was naturally (on account of his superior 
status) to be the Chief Justice. G. H. Barlow, Member of 
Wellesley's Council who presided over the Board of Revenue, 


was nominated to act as the Chief Justice. H. T. Colebrooke 


and J. H. Hafrington, both covenanted servants, were appointed 


as Puisne Judges. All these persons had borne a principal share 


in the framing of the system adopted by Cornwallis in 1793. 


‘proceedings of G.C.-in-Council, 12th March 1801,’. Civ. Judl. 
Cons., 14th March 1801, No. 2. 


Tbid. 
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This was advanced as the reason for their selection.+ 

In 1805 Wellesley took the final step by providing that 
the Chief Justice too, like the other two dianbexe: at the Court, 
was to be selected from amongst the covenanted servants of 
the Company .* Golebrockevas nox appointed Chief Judge and 
Hafrington and Fombelle as Puisne Judges. The Chief Judge was 
to receive a salary of Rs. 60,000/— per annum. The two Puisne 
Judges were to get Rs. 55,000/- each. 

But the Directors disapproved the complete separation 
of the Court. from the Council. In 1807 they directed the 
Bengal Government to revert to the arrangement of 1801 by 
which a member of the Council was to be the Chief Justice of 
the Court. .? They rejected the plea of principles and ideology. 
"We refuse to ecept that the endeavour to secure the blessings 


of just law duly administered shall in any way be affected by 


the vesting of the supreme judicial power in the executive."* 


lyellesley acknowledged their contribution in his letter to Dundas 
dtd 5th March 1800. Papers of Wellesley, Mont Martin. Vol. II, p.23l. 
Earlier he had referred to Haftrington (while he was acting as 
Register of the Court) as the "ablest officer in the Court of 5.D.A. 
ees & person who possesses just pretensims to an eminent situation 


in the judicial dept...." Wellesley to Lord Clive, 29th July 1798. 
Ibid. Vol. I. >. 327 


*uinute of G.G.-in-C, 25th July 1805, Civ. Judl. Cons, 25th July 1805. 
No.14. . . 


sual. Despatch, 7th Jan 1807, 1.0. Vol. I. 


4opid. 
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Earlier they had criticised the Bengal Government for having 
made such an important change without consulting them; 
",.enor can we approve of the manner in which you have taken 
Sudder Dewan Rdaolut 

upon yourself to alter the constitution of the/S-DrA.... We 
expect that no changes of importance shall actually be made 
till our opinion shall have been taken..."~ 

One of the considerations which impelled the Directors 
was economic. Wellesley's wars had been very expensive. The 
surplus revenues from the newly acquired territories was not 
equal to the large loans contracted in India. During 1806~7 
the deficit, of the three Presidencies was more than £3 million 
sterling.“ Hence the Directors had a natural reluctance to 
sanction any judieial reform involving increased expenditure. | 
This economic consideration was common in their extreme re- 
iuctance to sanction the appointment of Assistant Judges,” and 
in their opposition to the establishment of the College at 
Ft. William for training the officers of the Company. Besides, 
Wellesley's pursuance of an independent policy, in which he had 
Dundas on his side, had been consistently irritating the Directors.4 
13ual. Despatch 17th Dec. 1806, para 39. 1.0. Vol. I. 


2 gna Report of Select Committee of House of Commons., Parl. Papers, 
1810. Vol. 5. 


see Chapter III, jp. 141. 


‘Wellesley's policy over the issues of private trade and the estab- 
lishment of the College- at Ft. William had annoyed the Directors most. 


261 


A general apathy towards his reforms could be naturally 
expected from the Direction. 

Barlow, who succeeded Wellesley in August 1805, con— 
pletely agreed with yey views. Though he carried out 
the instruction of the Directors by enacting Regulation XV 
of 1807, which provided for a Council Member to be the Chief 
Justice, he strongly championed separation. He justified 
the preceding Government's action, without prior sanction 
of Directors, on the ground of the urgency of preventing 
an accumulation of arrestee’ The number of Provincial and 
District Courts had risen from thirty-four in 1801 to fifty-—- 
one in 1807. Adverting to that and to the consequent increase 
in the number of Civil and Criminal appeals to the Court, Barlow | 
adnasted the necessity of maintaining at least three full-time 
Judges.* He therefore resolved to employ three Judges from 
the covenanted servants of the Company besides the Chief Justice, 
who was to be a member of the Council. At the same time he 


urged the Directors to reconsiéer their instruction on the issue.” 


learlow's Minute, 23rd July 1807, paras 1 and 6, Civ. Judl. Cons., 
23rd July 1807. No.l. 


“Ibid. para Te 
ibid. 


‘sual. letter, 31st July 1807, paras 29-43. 1.0. Vol. I. 
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In the meantime Minto took over the Governor-Generalship fron 
Barlow on 3lst July 1807. He carried out the resolution of 
his predecessor. Barlow,who, after Minto's arrival, had reverted 
to his place in the Council as the President of the Board of 
Revenue, was appointed the Chief Justice. Colebrooke, Hayrington 
and Fombelle were to continue as Puisne Judges of the Courts. 
In fact, the idea of having three Puisne Judges instead of two 
ede a convenient arrangement in another respect too. The | 
Government would otherwise have been faced with the immediate 
problem of finding an alternative employment for one of the 
three covenanted servants who had been sitting in the Court since 
1805. 
Shortly aftervarda Barlow was appointed Govemor of Nedras. 
| Colebrooke,. was then allowed to succeed him bothth the Council 
gnd in the Court.* Burnish Crisp was appointed the new fourth 
Judge. He was succeeded by James Stuart in 1810. 

Meanwhile the pressure of business before the Courts con- 
tinued to rise. The number of Criminal trials pending before 


the Nizamut Adalat increased from 170 at the end of 1809 to 234 


luinute of G.G. 14th Aug. 1807, Civ. Judl. Cons.,Uth Aug. 1807, 
No.l. | 


“civ. Judl. Cons, 27th Aug. 1811. No.1. 
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by the close of 1810.7 Civil trials before 5.D.A. swelled 
from 104 on lst January 1809 to 224 on 1st January 1810. 

The anti-dacoity campaign launched in 1808 meant a new load 
for the S.N.A. By Sectinn 2 of Regulation VIII of 1808 all 
cases of the crime of Yobbery with violence were required 

to be brought before the S.N.A. for confirmation of sentences 
of the Circuit Judges. The number of such references alone 
was 346 in 1809. In 1810 it increased to 492 and during the 
first six months of 1811 a still larger proportion of 303 
references had already been received.” The attention of the 
Court had been further occupied in the last few years with 
inquiries into the charges preferred against certain public 

| officers.” On account of above factors and on the ground of 
his being unable to devote adequate attention to the Court (due 
to his responsibilities in the Board of Revenue) Colebrooke 


made a plea for an increase in the number of Judges of the Court.? 


‘oiv. Judl. Cons., 27th Aug. 1811, No.1, 


“thia. 


Pthia. 


4ohe most tedious and prolonged inquiries over those years had 
been in the cases of C. Boddan, Judge-Magt. of Sarun, and that 
of W. Broddie, ex-Collector of Purnes.. 


Minute of Colebrooke (n.d.). Civ. Judl.Cons.,27th Aug. 1811, No.l. 
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The Minto Government responded by passing a Regulation which 
provided that henceforth the Court was to consist of "a 
Chief Judge and of as many Puisne Judges as the Governor- 
General-in-Council may from time to time deem necessary for 
the despatch of the business of those Courts. "> The idea was 
to make the strength of the Court elastic. Under the above 
provision J. M. Rees, a Judge of the Calcutta Court of Appeal, 
was appointed officiating additinnal Judge of the §.D,A. This 
arrangement was stipulated to be temporary. It was to be dis- 
continued after the arrears had been reduced. Still the Minto 
Government informed the authorities in London that it was very 
doubtful that the existing number of permanent Judges could 
ever be oe to the business before the Courts.* 

| It was Colebrooke, once agein, ‘who ‘initiated the final” 
separation of the Court from the Government.” He argued that 
being a member of the Government ( suek—es—ke ) was incompatible 
with being the Chief Justice of the Court.:. The former occupation 


hardly allowed any leisure which could be employed in the Court:. 


15.2 of Regulation XII of 1811. 


“Judl. letter, 29th Oct. 1811, paras 17-19. I.0. Vol. IIT, pp. 11-16. 


winute of Colebrooke, 7th Dec. 1811, Civ. Jual. Cons., 17th Dec. 
1811, Nos. 1 & 2. 
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He informed the Governor-General-in~Council that his pre- 
decessor, Sir G. H. Barlow, had never been able to attend 
either of the Courts while ostensibly Chief Justice of them. 
And whatever time he himself had been able to devote to the 
Adalats had been at the cost of neglect of his duties in the 
aoveranants* 

In 1810 Charles Reed, a European settler of Purnea, had 
made some libellous remarks against Colebrooke and other Judges 
of the Court.* Those remarks had been made in a complaint to 
the Governor-General-in-Council. The conduct of the Judges 
in the investigation of charges against Broddie, the ex- 

Collector of Purnea, had been the main issue of the complaint. 
Although the imputations of dishonesty and collusion made by | 
Reed agains tithe Judges were found to be baseless and Reed was 
subsequently found guilty of libel by the Supreme Court, the 
fact of Colebrooke being a member d the Supreme Council caused 
considerable embarrassment to the Government. Colebrooke made 
this another justification for the separation of the Court from 


the Governient:- He stated that #% a Member of the Council was 


luinute of Colebrooke, 7th Dec. 1811, Civ. Judl. Cons., 17th Dec. 
1811. Nos. 1 & 2. 


emhe case has been referred to in Cdebrooke's Minute of 7th Dec. 
18ll, Civ. Judl. Cons., 17th Dec. i8ll. No. 1. 


Tpid. 
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not nominally the Chief Justice of the Court there would be 
no excuse for mixing up the Government with the proceedings 
or decisions of the Court. Nor would there be any opening 
for venting libels against a member of the Government, under 
the cover of complaints to a competent authority, and with 
consequent impunity. If the Judges of the 5.D.A. were answer- 
able to the Supreme Court, as they would all be if no Member 
of the Council was .nominally its head,” there would be no 
scope of preferring such charges before the Government and 
thereby creating an awkward situation for then.* 
The other reason advanced by Colebrooke for the separation 
was the theoretical one that had earlier been stated by Wellesley.* 
On the above grounds Colebrooke proposed that he should 
be allowed ¢6 quit his situation in the Court and the senior 
sitting Puisne Judge be allowed to succeed to it. Colebrooke 
was an influential Member of the Council. The Governor-General, 
Lord Minto, was an ardent believer in the ideal of separation of 


powers.” The proposal, therefore, easily got through the Supreme 


leolebrooke's Minute, 7th Dec. 1811, Civ. Judl. Cons., 17th Dec. 
1811. No.1. 


erbid. 


See Chapter III, pp. 129-30. 


* a ok 

By 0k 21,.Geo. III. C.70, the G.G. and Members of the Council had been 
‘made immune from the jurisdiction of the Supreme Court for acts 

done in official capacity. % - 
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Council.? 

J. H. Har;‘ington was appointed the new Chief Justice. 
He was the second person to hold this situation without having 
a seat in the Council (the first had been Colebrooke, between 
1805 and 1807). His salary was fixed at Rs. 60,000/- per 
annum, the same that had been allowed to Colebrooke in 1805. 

Until 1812 the Directors remained unconvinced of the 
need for having an independent Chief Justice. Replying to 
the Judicial letter of 31st July 1807> they said: “Your state- 
mentsof the expediency of completely separating the judicial 
power from executive are no doubt theoretically just, though 
hardly practicable ever ..... We see no inconvenience in placing 
one of the members of the Council at the head ¢ the department 
[Gourtsz.."* 

But in 1814, they sanctioned the separation made by the 
Minto Government, "... in view of the difficulties in the con- 
tinuation of the earlier system of the Chief Justice being a 


member of the Council...."° 


letter from Secy. to Govt. to S.D.A., 17th Dec. 1811, Civ. 
Judl. Cons., 17th Dec. 1811. No. 2. 


“civ. Judl. Cons.,17th Dec. 1811. No. 2. 


>see ante, p. 259. 


4yual Despatch,l4th Feb. 1812, para 33. 1.0. Vol. 2. 


Tudl Despatch, 28th Oct. 1814, I.0. Vol. 2. 
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Like Wellesley, Minto had made this change without waiting 
for the approval of the Directors. But while Wellesley had been 
snubbed for having czrried out such an “important change” without 
having obtained sanction from London, Minto's identical action 
got through without exciting any comment of that nature. Ob- 
viously the personal velationa of Wellesley with the Directors 
was also responsible for the disapproval of his etounee, 

It was enacted by Regulation XXV of 1814 that from lst 
February 1815 onwards no person could be considered qualified 
to be appointed as a Judge of S.D.A. and 5.N.A., unless he should 
have previously officiated as a Judge of a Provincial Court for 
at least three years, or have been employed in any other judi- 
cCial capacity for at least nine years. By implication this . 
further insured the separation of the Courts' personnel from 
the executive or revenue branches of service. 

Except for a short break during 1813-14, while he was 
away on leave, Har ‘ington renained Chief Justice of the Courts 
until 1820. After him, William Leycester was appointed to that 
situation in 1821. lLeycester remained Chief Justice until 1829, 
when the distinction between the Senior and Junior or Puisne 


Judges of the Court was abolished.? 


lay. Regulation III of 1829. 


Although the permanent sanctioned strength of the Court 
in 1811 was only three, the services of an additional acting 
Judge were constantly retained. In 1816 the number of perman— 
ent Judges was increased to four. An acting fifth Judge was 
added besides. In 1823 two of the Judges were required to 
act part-time (two days in the week) on the Sadr Special 
Commission. In view of that the permanent establishment of 
the Court was increased to five Judges. In 1828 the Court 
requested the Government to ivenease the permanent strength 
of the Court to six Judges.” But the Bentinck administration- 
bent upon economy-was reluctant tomake new appointments. Instead 


the services of two part time Judges was made available to the 


Court. They were C. R. Barwell and N. J. Halhead, who held 


the offices of Special Commissioners for Calcutta and Murshidabad, 
constituted under Regulation III of 1828. They had their office 
at the Presidency. The work of their commissions did not engage 
the whole of their time. Hence Bentinck resolved to make use of 
their spare time to provide assistance to the Courts by appointing 


them acting Judges.” 


Ime Sadar Special Commission had been established by Regulation 
I of 1821, to settle disputes arising out of settlements in the 
Western Provinces. — . | 

“Letter from S.D.A- to Govt. 5th Aug. 1828. Civ. Judl. Cons., 

Qnd October 1828. No. 4A. 


*yudl. letter, 9th Sept. 1833, I.0. Vol. 16, pp. 436-38. 
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In 1814 the Directors suggested the separation of 
the S.D.A. from the S.N.A.t They thought that the 5.D.A. and 
the S.N.A. with two Judges, a Register and an Assistant each, 
would ensure a more convenient despatch of business by the 
Courts than under the existing set up. Substantial objections 
were raised against this proposal by the S.D.A.° In the first 
place, a superior Court of appeal could not be constituted by 
. only two Judges without giving a casting voice to a third in 
the gent of a difference of opinion. Thus if the Courts were 
sinacetel 7 oul at least require three Judges each, i.e. a 
total of six instead of five existing. This, coupled with the 
necessity of maintaining two separate establishments with a 
Register and an Assistant for each, would entail a considerable 
financial burden. Secondly, 80 re offices of District | 
Judges and Magistrates were mited and the Judges of Circuit 
were also the Judges of the Provincial Courts of iageat a 
convenience of reference from, and a facility of control over, 
the subordinate judicial officers was insured by the union of 


Civil and Criminal Courts at the top. This advantage was to be 


1eual. despatch, 9th Nov. 1814, para 66. 1.0. Vol. II. 


“etter from S.D.A. to Govt, (n.d.) para 56, Papers on the 
Judl. system of Bengal, Reg. (71) 197, p.56. , 
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lost if the Courts were to be separated. Besides, the S.D.A. 
found the proposed separation entirely unnecessary. Under 
the existing arrangement for distribution of business among 
the five Judges the Courts had been functioning very success~ 
fully. The arrears of Criminal business had been wiped out 
and that of Civil cases had been much reduced. 

The proposal was thereffre shelved,at least for the time 
being. By 1826 the arrearsof Civil causes before the Court 
had accumulated to 425, in spite of all efforts to keep them 
down. The Amherst Government, finding the situation hopeless, 
sought the sanction of Directors either for establishing a 
separate Court in the Western Provinces, or else for denanarane 
the S.D.A. from the S.N.A. ‘The Directors reserved their opinion 
on the question of establishment of another Court inthe Western 
Provinces, but permitted the Bengal Government to separate the 
Courts if they expected that to be beneficial.* 

The proposal for establishing a separate Court in the 
Western Provinces was, however, getting more popular in the 
meantime. Hence the idea of bifurcation was not considered any 


more. 


Tsudl. letter, 30th April 1827). paras 8-15. I.0. Vol. II. 


2sudl. Despatch, 30th April 1828, paras 13-16. 1.0. Vol. VII. 


The establishment of the Courts at Calcutta meant great 
inconvenience to the suitors of the outlying Districts of 
the Benares and Barailly Divisions. Some of the Districts of 
Western Provinces, like Saharanpur and Merrut, were 900 miles 
away from Calcutta. The hardship that this distance implied 
to the suitors and the witnesses in those days of primitive 
transport can well be imagined. The Bengal Government rightly 
remarked that in the absence of a separate Courtin the Western 
Provinces, justice was being virtually denied to the inhabitants 
of that territory.~ | 

In 1820 the Chief Justice, Har ‘ington, had proposed the 


transfer of the seat of the Court'to a more central place, so as to 


nake it more secesuthte to the inhabitants of the distant regions.“ 


He wcordingly sigaeated the transfer of its seat either to Patna, 
Bhagalpur or Monghyre. The latter two cities he preferred to 
Patna. The other Judges of the Court, however, objected to the 
removal of the Court from Calcutta. The Court, if established 
at Patna, Monghyre or Bhagalpur, would certainly have been more 
accessible to the suitors of Western Provinces. But at the same 
time its removal from Calcutta might have obstructed the super- 


visory role of the Court over the judicial administration. On 


1Sudl. letter,15th September 1831, para 15. 1.0. Vol. 15. 


No.8. 
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“itinute of Hayrington (n.d. ) para 22. Civ. Judl. Cons.,lith Jan. 1820, 


Minute of 3rd and 4th Js. (Rees & Goad) on one proposal. 


Civ. Judl. Cons., 11th Jan. 1820 O, No. & . 


all matters of importance the Court had to be in constant 
communication with the Government. Hence its transfer from 
Calcutta would have seriously delayed its functions and de- 
cisions concerning administrative matters. The Government 
however seems to have ignored the proposal completely as no 
mention is made of it in the sieesoaent proceedings. 

In 1829 W. B. Bayley, then a Mamber of Council, advocated 
the creation of a separate Court in the Western Provinces.= 

The Judges of the Court, particularly Ross, strongly 
objected s the suggestion on the ground that the existence 
of two supreme Courts would destroy the consistency of decisions.* 
But both Bentinck and Metcalfe favoured the proposal. They were 
convinced that a single Court was absolutely inadequate to dispose 


of the business arising out of the two provinces.” 


The establish- 
ment of a second Court in the Western Provinces was considered 
necessary for "affording efficient protectinn to those living 

in the distant provinces", as well as for maintaining "an 


adequate control over the inferior tribunals".* But considerations 


Twinute of W. B. Bayley, Sth Nov. 1829, Civ. Judl. Cons., 12th Oct. 
18305 No. 69. vie oh | 


“Minutes of Js. of S.D.A. on Bayley's proposals. Parl. Branch Colls., 
18352. Vo. T7- No. 2._ 


gual. letter, 6th Sept. 1831, para: 20. 1.0. Vol. 15, f£.f.128-30. 


+ ipsa, para 18. 


Zia 


eid 


of economy made the Government hesitant. The Finance Committee 
advised against the creation of another Court.+ 

In the meantime, however, the sanction of the Directors 
for the creation of another Court for Western Provinces was 
received.~ The Bengal Government made the necessary arrangements 
at once.” The Sadér Dewani and Nizdmat Adalat for Western 
Provinces began functioning at Allehabad in 1833. At first it 
started with only two Judges, Turnbull and Colvin.” By 1855, 
however, the number of Judges of the Allahabad Court was raised 
to six.” 

The S.D.A.s functioned until 1861. On account of the in- 
conveniance.: of maintaining two different systems of Courts, 
the S.D.A.s and the Supreme Courts were abolished and their 
jurisdictions were merged into the High Courts, established 


under the Indian High Courts Act of 1861.° 


lietter from Civil Finance Committee to Govt, l2th July 1830, 


Civ. Judl. Cons., 12th Oct. 1830. No.1. 
Judl. despatch, 26th Jan. 1831, para 10. I.0. Vol. 8. 


Judl. letter, 15th Sept. 1831, para 15. I.0. Vol. 15. 


India Register. 


“ibid. 


now 


For full discussion see Chapter VII, pp.380-1. 
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Powers and Functions 

The §.D.A. had been instituted as a Court of Appeal. 
Under Regulation VI of 1793 it was authorised to receive 
appeals from the decisions of Provincial Courts in cases 
in which the amount or value exceeded Rs. 1,000/+. Due to 
a heavy influx of appeals this limit had to be raised from 
Rs. 1,000/- to Rs. 5,000/-. a | 

The jurisdiction of the Court was redefined in 1814, 
The Court was authorised to receive an appeal from ail 
judgments passed by the Provincial Courts on cases tried 


3 


and determined by them in the first instance.“ A Second or 
Special Appeal also lay to the Court, in certain circumstances, 
from the decisions of the Provincial Courts over regular or 
fisdt appentia ten the District Gounta4 | | oo 
The system of Special Appeals had been originally in- 
stituted by Regulations XIX of 1803 and VIII of 1805. By these 


the Provincial Courts and the 5.D.A. were allowed to admit a 


lay Regulations XII of 1797 and V of 1798. 


oy section 5 of Regulation XXV of 1814. 
Tid. Cl. 2. 


‘Thad. Cl. 3. 


Stee eel 


Special Appeal in all cases not open to a Regular Appeal if 
thebriginal decision appeared, on the face of it, to be un- 
just or erroneous or if from any other aGiwe a further in- 
vestigation seemed desirable. The discretion allowed on 
admissimof Special Appeals was restricted by Regulation XXVI 
of 1814. Under it no Special Appeal could be admitted by 

any Court unless the previous judgment appeared to be in- 
consistent with some established precedent or with some law, 
regulation or usages, or unless the case involved some point 
of general interest not previously decided by a superior Court. 
To discourage litigants from seeking a second appeal it was 
further ‘ sovidied phat petitions for Special Appeals were to 

be presented on Stamp Paper. But the restrictions on the ad- 
mission of Special Appeals were considerably relaxed by Regu- 
lation XIX of 1819.1 By it the $.D.A. and the Provincial 
Courts were given a general discretion to admit such an appeal 
whenever, on a perusal of the Decreepf the lower Court, there 
might appear strong and probable ground for presuming a failure 
of justice. Besides, the District Courts were authorised to 


certify to the Provincial Courts,and the latter to the S.D.A., 


thor reasons see Chap. V, p.239. 
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ral a 


that a particular case in which no regular appeal lay to the 
higher Court involved some point of general importane hitherto 
unsettled. If a Provincial Court rejected a petition so 
certified by the District Court their order was not to be 
final. The party seeking a Second Appeal was at liberty to 
file a petition before the 5.D.A. for admission. The S.D.A., 
if after the perusal of the application thought it proper, was 
to direct the Provincial Court to admit the Special Appeal in 
question. Petitions of Special Appeals were, however, to be 
considered by at least two Judges. This was intended (G:anteee 
duce a greater circumspection in the admission of those appeals. 

But the above relaxation having caused considerable 
increase in the influx of such appeals, particularly in the 
Provincial Courts, Regulation XIX of 1819 was rescinded, and the 
limitations provided under Regulation XXVI of 1814 were brought 
back into force. | 

In addition to the Regular and Special Appeals, the S.D.A. 
was made competent to receive Summary Appeals from the orders 
and decrees of the Provincial Courts "in all cases in which 
the latter may have refused to admit a regular suit or appeal 
regularly cognizable by them, or having admitted such suit or 
appeal, may have dismissed it on the ground of delay, informality 


or other default, without investigation into the merits of the 
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dase These appeals were, however,not to be tried by the 
S.D.A. itself. The Court, after a perusal of the application, 
was either to reject it or order the lower Courtrefusing or 
rejecting the original suit or appeal, to admit the same and 
make a regular investigation. This process was also commonly 
termed 'Review'. 

The Court was also authorised to exercise original juris- 
diction. It was empowered to remove causes above the amount 
or value of £5,000 from the Provincial Courts and try those it- 
self in the first instance. The justification offered was, 

" .,. we conceive that substantial advantage would . 

arise from the trial, in the first instance, by the Sudder Dewan 

Adolyl- $DA., of some of those causes of primary magni- 

tude and importance in which not only the interests 

of the individual but those of the Government may be 

involved, and which may in their operation, possibl 

affect the general .. . interests of the country." 
It was, however, not intended to burden the already overworked 
S.D.A. by making an extensive operation of this provision. 
The idea only was that should the Court find enough leisure 
in future the rule might be extensively employed.” The Court, 
however, never found enough respite from the appeals and other 


lRegulation XXVI of 1814, Section 3, Cl. 2. 


“rudl. letter 29th Nov. 1814. I.0. Vol. 4, ff. 16-17. 


chief Secretary Dowdswell's report on judicial reforms, 17th 


Oct. 1814, Civ. Judl. Cons. 29th Nov. 1814, No, 27. 


business to be able to devote any time to trial of oxieinal 
causes. 

As Nizamut Adalut the Court had to deal with all matters 
relating to administration of Criminal justice’ and management 
of Police and Jails. 

It has been noticed earlier that the Court had been 
established in the role of the controller and coordinator 
of the entire machinery of judicial administration. Its function 
in that capacity came to be classified under the head of "Miscel- 
laneous and English" business. These functions of the Court 
were summarised by Stuart in the following words: 


",.. to watch over the whole vast organisation by 
which laws are dispensed... , to see that the 
Courts and judicial officers are in constant motion; — 
that as far as may be practicable, justice is not 
denied or improperly delayed, ... to attend to 

the state of Jails, the health, treatment and dis- 
posal of prismers‘andconvicts; to issue instructions 
to the Courts and officers below, in various cases 
requiring reference to the Court, or in which those 
officers Nested advice, and finally to check all ir- 
regularities, abuses and misconduct. In the same 
Miscellaneous Department the Court conduct their 
correspondence with the Government,in which they 
have to report on numerous matters of difficulty, 
frequently to discuss plans for the improvement of 
the systems, and to frame regulations accordingly...." 


7 unl sentences of transportation for life ,orjheath, passed by the 
Js. of Circuit, and all convictions in cases of Robbery with 
violence by the Circuit Js.,were required to be referred to the 
S.N.A. for confirmation. Besides, all those cases in which the 
Futwa (opinion) of the Mufti (Law Officer) differed from the 
opnion of the Circuit J. were to be sent to the S.N.4. for final 
decision. 


“winute of J.. .., Stuart, 3rd J. of S.D.A., 15th Nov. 1815, paras 
6-8. Papers relating to judicial system of Bengal, I.0.Reg.(71) 
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197. 


This branch further involved all questios (excepting the trial:: 
of cases) relating to S.D.A.'s own proceedings or those of the 
subordinate Courts, over fifty in number. A portion of the 

above business, like corresp dence with Government or with the 


subordinate Courts concerning administrative matters,was carried 


) 
out in English. This was often morespecifically termed as Eng- 
lish business as distinguished from the Miscellaneous, which 

was generally conducted in Persian. 

To aid them in their supervisory functions, the 5.D.A. were 
given authority to suspend any Judge or officer of a Provincial 
or District Court, for disobedience or neglect of any process, 
rule or order issued by the Court, or xox making a false return 

to it.? The S.D.A. could also suspend any District Judge for 
| pees aieebeaience of any order of a Provincial Court. 

According to Statute 2ly Geo. III, Cap. 70 (Section 21) of 
1781, the jurisdiction of the Company's. highest tribunal was to 
be final and conclusive in all cases (under its cognizance) 
up to the amount je value of £5,000 or Sicca Rupees 50,000/-. 

In cases of above that amount or value an appeal was to lie 
from the S.D.A.'s decision to the King-in-Council. In the 


case of Parsan Lal vs. Baijnath Sahu, however, the Court thought 


“By Regulations II of 1801, and VIII of 1803. 


that their jurisdiction had been threatened by the Supreme 
Coutt and hence they made a loud protest to the Governor-General- 
in-Council.* 

' The case, in brief, was as follows: -- In 1806, one Parsan 
Lal.. filed a suit against Baijnath Sahu for the recovery of 
certain property and sums of money. The case was originally 
instituted in the Shahabad Zillah Court where the pleadings 
were completed. The value of the claimed property and money 
exceeded Rs. 5,000/-. Hence, after the passing of Regulation 
XIII of 1808 which made all such cases triable in the first in- 
stance by the Provincial Courts, it was transferred to the Patna 
Provincial Court. Hawkins, the second Judge of the latter Court, 
sat singly on its trial. He decreed the case in favour of the 
Defendant Baijnath Sahu in 1812, both on the merits of the case 
as well as on the ground of the Plaintiff's suit being time-barred. 
From the Patna Court's decision Parsan Lal’. appealed as Pauper 
to the 5.D.A. in 1814. The S.D.A. thereupon affirmed the decree 
of the Provincial Court on 23rd August 1816. Subsequently the 
Plaintiff : filed a petition for review before the S.D.A. This 


again was rejected on the 14th May 1819. 


1s DeA.'s report on the case of Parsan Lal vs. B. Sahu has been re~ 


corded under Civ. Judl. Cons., 30th Oct. 1822, No. 5. 
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After this, in December 1819, Parsan Lal filed a Bill 
of Complaint before the Equity Jamiel otter of the Supreme 
Court. In that he set forth the whole matter of his suit and 
charged that the Defendant had heretofore obtainéd the decision 
in his favour, in the Company's Courts, by fraud and collusion. 
He particularly alleged that the Patna Court's decree in favour 
of Baijnath Sahu had been obtained by corrupt bribes of money 
given to Hawkins, the second Judge, and to the officers of his 
Court. In May 1820 the Defendant filed his answer before the 
supreme Court ,denying those allegations. 

The Supreme Court at first issued a commission to the Judge 
and Register of Shahabad Court to investigate and report on 
the allegations of bribe against Hawkins. But this order was 
subsoueaas countermanded and another issued. As fer the last 
order, the Bill of Complaint of Parsan Lal was to be retained 
in Equity till the following October to allow him (Parsan Lal ) 
to prosecute Hawkins for bribery before the next session of 
Oyer and Terminer (the Criminal bench of the Supreme Court). 

The S.D.A. regarded the Supreme Court's admissinn of a Bill 
pertaining to a matter already decided by them, as a direct 


infringement upon their jurisdiction.~ They asserted that 


lretter from §.D.A. to Govt., 27th Aug. 1823. Civ. Judl. Cons. » 
30th Oct. 1822, No. 6. 
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according to the sense of the existing Parliamentary enactments, 
any interference, direct or indirect, by the Supreme Court, to 
alter, modify, rescind or in any aay discredit or invalidate 
any decisionof that Court was sepsis such a pretension of 
the Supreme Court, as in Parsan Lal's case, they claimed, "must 
render the decisions of the Court /S.D.A./uncertain and incon- 
clusive, though the Parliament has declared it to be final and 
conclusive against every jurisdiction except that of His Majesty- 
in-Council."* 

The Court also criticised the Supreme Court's nomination 
of the Judge and Register of the Shahabad Zillah Court,on a 
commission to examine the witnesses in respect of the charge 
of bribery against Hawkins. They considered the investigation 
into charges against a superior see ineesuy saben aiesetiy: a 
subordinate to him (such as the Judge and Register of Shahabad 
had been to Hawkins), as an extremely objectionable procedure. 

Though the above objectionable course had been happily 
abandoned, yet the resolution of the Supreme Court to allow the 
suit of Parsan Lal to be retained in Equity to give him an 
opportunity of proceeding against Hawkins in the Sessions, had, 


“Letter from S.D,A. to Govt.,27th Aug.1822, Civ. Judl. Cons., 30th 


Oct. 1822, No. 6. 


“Ibid. 
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according to S.D.A., some serious implications.* If Parsan Lal's | 
complaint was found valid by the Sessions and Hawkins was accord- 
ingly convicted by the Jury, the Supreme Court would continue 
the suit in Equity. They would regard the decree of the Patna 
Court and that of the S.D.A. confirming it, as nullities. 
The Supreme Court would then enter into the merits of the case 
and, if their view of the evidence were severities: they would 
award to Parsan Lal the estate which the S.D.A, had determined 
® be the rightful near of Baijnath Sahu. 
The S.D.A. did not deny that Hawkins or any other judicial 
officer was amenable to the Supreme Court. But they asserted 
that if such corruption were proved, it should rest solely with 
the 5.D.A. to make that a ground for a fresh trial or not. It 
would in no case have given that discretion to the Supreme Court.* 
The Advocate General, Ferguss0n,considered that so far the 
Supreme Court had not invaded the jurisdiction of the S.D.A.? 
It would do so only if,after the trial of the original equity 
suit still pending, the Supreme Court gave a judgment which 


in any way affected the decision of the $.D.A.* 


letter from 5.D.A. to Govt.,2/7th Aug. 1822, Civ. Judl. Cons., 


30th Aug. 1822, No. 6. 


“Tid. 


Letter from R.C .Fergusson to Govt.,7th Oct. 1822, Civ. Judl. Cons., 
30th Oct. 1822. 


4 


The indictment against Hawkins failed before the Sessions. Conse- 
quently the Equity suit was also dismissed on 5th Nov. 1823. 
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The Advocate General's opinion premised only the actual 
outcome of the Supreme Court's action and not its possible 
implications. It completely ignored the constitutional con- 
tention that the very fact of the Supreme Court having admitted 
a Civil action in Equity against a decision of Company's high- 
est tribunal. threatened latter's privilege. The S.D.A. was 
right to raise this important question of principle. But the 
Government seemed to be in no mood “o pick a quarrel with the 
Supreme Court.+ They kept silent, presumably in view of Fer- 
gusson's opinion. 

By SOf.53y Geo. III. Cap. 155, Cl. 113 of 1813, the S.D.A. 
was empowered to issue processes against individuals or property 
in Calcutta. The provision was intended to give the Company 
Courts a means of completing their investigation in cases when 
a person becoming subject to their jurisdiction resided in 
Calcutta or had his propery there. The question arose whether 
the 8.D.A. could seeue such a process only in cases actually 
before it or also’ finhia of the jurisdiction of the subordinate 
Courts. For the fulfilment of the intention of the above Act 


it was only logical that the latter course hould be adopted. 


Iinis point has been elaborated in Chapter VII, pp. 342-6. 


“Before the enactment of this provision the Courts of the 
‘Company found themselves absolutely crippled... once a person 
subject to their jurisdiction entered the limits of Calcutta 
or held or transferred his property there. 


But the’Clause did not clearly state that. The matter was 
thus left to legal interpretation. 

In 1815 Advocate General Strettel held that if an inhabitant 
of Calcutta who sued in one of the Zillah or Provincial Courts 
was cast with costs, the 5.D.A. could not issue a process 
against him in Calcutta in aid of the lower Court.? 

He gave a similar opinion later in the case of Dr. Smet vs 
Native Resident. * From the last opinion it could be deduced 
that if 'A' sued 'B' in the Provincial Court of Barailly and a 
decree was passed in A's favour, B not having sufficient property 
at Barailly to satisfy the decree but having some goods at Cal- 
cutta, the 5.D.A. could not issue a process for thie seizure of 
those goods. 

In 1817, in a Criminal case against certain residents of 
Calcutta who were accused of being "accessory before fact®™ to a 
serious assult committed within the jurisdiction of the Magistrate 
of twenty-four Parganalis, Advocate General Fergusson gave a 
different opinion.” He viewed that the Court could in its Crin- 
inal jurisdiction issue a process of arrest against a wsident 
of Calcutta, for a Criminal offence committed beyond the limits 


of Calcutta and consequently cognizable by the local Magistrate. 


Letter from Strettel to S.D.A.,19th July 18155 Civ. Judi. Cons., 
12th March 1819. No. 8. Enel. ‘At. | 


*strettel to S.D.A.,13th Nov. 1815, Civ. Judl. Cons.,l2th March 
1819, No. 8. Encl. 'B'. 


3pergusson to 5,D.A.y26th Feb. 1819, para 9. Ibid. 
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But in 1819 Advocate General Spankie leaned back on 

Strettel's opinion.* When, in a case (Bheemkhan vs ep iwen 
aovLlae 

Mohan Gosain), an inhabitant of Calcutta refused to/*:~ 7° 

by the orders of the Provincial Court for payment of certain 

fees to Pleaders, Spankie held that the S.D.A. had no authority 

to issue a process within Calcutta except upon persons directly 

subject to their jurisdiction. In other words the S.D.A. 

could issue a process against a resident of Calcutta only 

in connection with ‘matters before it and not inlthe aid of 

the jurisdiction of another Court where the case may be pending. 


Referring to the opinion earlier given by Fergusson in 


1817, the S.D.A. pointed out that unless a distinction was to 


be drawn between Civil and Criminal processes, Fergusson's 


opinion was at variance with those of Strettel'. and Spankie.* 
The Court decided to request the Government to approach 
the Directors for obtaining a clearer declaration by the Parlia- 


% 
ment of the powers intended to be given by the Act. They rightly 


*tetter from §,D.A. to Govt.,6th March 1819, Civ. Judl. Cons. , 
12th March 1819, No. 7. 


“Tid. 


“the entire problem of obtaining Parliamentary enactments for legal 
reform in India was resolved in 1833 by St. 3 & 4, Will. IV. Cap. 85. 
which transferred full legislative authority to the G.G.-in-C. See 
Chap. VII, pp. 478-9. . 
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held that the powers - they now stood and had been inter- 
preted, had to a great extent been defeatea.* 

The existence of the 5.D.A. in Calcutta where the Supreme 
Court functioned affected its authority in some more ways. 

The Judges of the com Courts were authorised, by 
the Regulationstin force, to prosecute and punish any witness 
for the Crime of perjury. But while the Judges of the Provincial 
and District Courts could exercise this power without any hindrance, 
the highest tribunal, the S.D.A., was unable to exercise this 
authority. In 1807, Smith, the Advocate General, ruled in the 
case of MayaRam, who was alleged to have impersonated another 
pereon and given false evidence before the S.D.A., that the 
Court could not take erenezence of his crime. As the crime had 
been, committed within the limits of Calcutta it could only be 
tried by the Supreme Court.* 

The Court also found itself impotent to punish Europeans 
for contempt. Parties often employed the English Attorneys of the 
Supreme Court for pleading their cases before the S.D.A. which 
functioned at the same plac€. These Attorneys who had a pro- 
fessional background and legal training naturally felt little 


dietter from 5S.D.A. to Govt. 


6th March 1819, Civ. Judl. Cons., 
12th March 1819,. No. 7. 


9 


“Opinion of Advocate General Smith on Maya Ram's case , vide 
letter to Govt., dtd. 16ch March 1807, Civ. Judl. Cons. , 
19th March 1807, No.5. 


regard for the Judges of the S.D.A., who, in spite of their 
judicial experience, could boast of neither. In 1828 one of 
the Attorneys, Allan Cameroon, grossy misbehaved before the 
Court and libelled the Judges in a case in which he had been 
cetonea by his client Fateh Yab knan.+ the J udges naturally 
wanted to punish Cameroon for contempt. But the Advocate 
General held the view that the S.D.A. possessed no power to 
punish a British European subject for contempt. * He stated 


that the only punishment that the S.D.A. couldinflict on 


Cameroon was to forbid him from appearing before the Court 


in future. The Court considered such a punishment to be totally 


inadequate. They therefore urged upon the Governor-General- 
in-Council to take steps to secure an enactment by which the 
Court could be empowered to punish a British European subject 


3 


for contempt. Such a power, they said, was essential for 


maintaining the dignity of the Court.* 


Letter from S.D.A. to Govt.. 40th Dec. 1828, Civ. Judl. Cons. 


17th Feb. 1829, No. 15. : 


“Letter from S.D.A. to Govt., 5th June 1829, Civ. Judl. Cons. 9 
14th July 1829.4 No. 3e 


"thid. 


Ibid. 
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Mode of Conducting Business 


As described earlier the duties of the Court were divided 
into three branches - Civil, Criminal and Miscellaneous. 
Under the arrangements of 1793, the members of the Council 
used to sit three days in the S.D.A. The number of sittings 
of the Nizamut Adalut was not fixed. It varied from one day 
to three days in the week, according to the pénding business. 
The Courts normally devoted one day in the week to the disposal 
of English and Miscellaneous pases: 

After 1801, when the Court was partially separated from the 
Governor-General~in-Council, the following routine of business 


was being followed:* 


Court Number of 
Day §=——« Sitting as ' Business transacted | Js sitting 
Monday S.D.A. Trial of Appeals 2 
Tuesday S.N.A.. Criminal trials 2 
_ Wednesday S.D.A: Hearing petitions and 
deciding on motions 2 
etc. 

Thursday S5S.N.A. Criminal trials 2 
Friday S.D.A. Trial of Appeals 2 


Saturday Joint Sitting Miscellaneous and 
English Proceedings 3 


*Judl. letter, 30th Jan. 1808, para 31. 1.0. Vol. II. 
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As would be apparent from above there were three sittings 
of S.D.A. and two for the S.N.A. One day in the week was 
devoted to Miscellaneous business. On most days only two Judges 
sat in the Court. The third by rotation had to keep busy with 
preparation of decrees and other routine administrative matters. 

After 1807 the assistance of four Judges was sought to be 
made available to the Courts. But so long as the Chief Justice 
continued to be a member of the Council his assistance to the 
Court was not very effective.- The actual working strength 
of the Court virtually remained at three Judges. In 1811 the 
Chief Justice also became a full-time member of the Court and 
the actual working strength was raised to four whole-time Judges. 
Even then the same weekly routine of business seems to have 
pada eeheinier The extra assistance of a fourth Judge was 
utilised for the creation of an additional Criminal bench of 
one Judge.* 

In 1816 five Judges were provided — four permanent and 
one acting. Simultaneously, a new arrangement for the distribution 


3 


of business was adopted for the Courts. Under it the day to day 


ISee ante pp. 264-5. 


“under Regulation XIII of 1810. 
>the arrangement had been suggested by the G.G.—in-C, Vide Minute 
of G.G.-in-C, 19th June 1816, Civ. Judl. Cons., 26th Jan. 1816, No.4. 
the S.D.A. resolved to picee: it from 18th March 1816. ‘Wide 

Civ. Judi. Cons. ,13th April 1816, Nos. 3 & 4. 


routine English correspondence and Miscellaneous business was 
to be conducted by the Chief Justice, Hak ington, and in his 
absence, by the second Judge. The Chief Justice, when not 
occupied in the English Department, was to assist the other 
Judges in the disposal of Civil and Criminal cases. He was 
also to sit on trial of cases over which two Judges had 
differed in opinion. 

The ordinary sittings of the S.N.A., and the other Criminal 
business not pertaining to the Miscellaneous department were 
to be held by the second Judge and the officiating third Judge. 
Both were to sit singly, except on cases which, according to 
the Regubtions, required the decision of more than one Judge. 
They were also given the discretion to sit together on any. 
other case which they considered important enough. This arrange- 
ment was, however, not to pré clude the ie Judges above 
mentinned (the second and the third) or either of them from 
sitting in the Civil Court, whenever they might not be engaged 
with the Criminal benches. 

The ordinary sittingsof the 5.D.A. were likewise to be held 
by the two remaining Puisne Judges, the fourth and the additional 
fifth Judge. They too were to sit Singly but had the discretion 
of sitting together on all important causes. When not occupied 


with Civil causes they were to sit on Criminal trials. 
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As mentioned earlier the Chief Justice was to conduct 
the day to day English correspondence and Miscellaneous 
business. But for dealing with matters of importance in 
that department, the Court was tohold one sitting every week. 
At least two Judges were to hold the Miscellaneous bench with 
the occasional assistance of a third. The Chief Justice, | 
being primarily concerned with this duty, was naturally to 
be one of then. 

The above distribution had been primarily devised to 
expand the disposal capacity of the Courts. This had been 
found necessary on account of the increasing pressure of 
business, particularly Criminal, after 1810. 

According to this arrangement, there could now be a 
stunt bencous sitting of the Civil and Criminal benches. Follow-~ 


ing its adoption, the S.D.A. began sitting all six days in the 


week. The S.N.A. sat on five, while two Judges used to constitute 


a Miscellaneous bench on one day.* If single Judges were to 
sit all along over Civil and Criminal trials, it could be possible 
in theory to have 6 x 2 = 12 sittings per week of S.D.A. and 


5 x 2:10 of the Criminal benches. 


Tyarv‘ington's minute, 5th Feb. 1827, Civ. Judl. Cons.,15th Feb. 
1827, No. 13. 


293 


The arrangement was also designed to make individual 
Judges particularly versed.in the Civil or the Criminal side. 

At the same time the scheme was based upon mobility. The 
services of all the Judges could be canalised to either depart- 
ment according to need. 

This system was carried on through the rest of the period 
under consideration. The inaeeeseis the number of +ke- Judges 
after 1823 further facilitated its working. After a sixth acting 
Judge was added to the Court in 1826, the Courts could split 
themselves into three, four or even five benches at a time. 

But the system of 1816 was altered in one respect after 1820. 
That was in the mode of conducting English and Miscellaneous 
business by the Court. 

Under Leycester's Chief Justiceship the Court reverted to 
the old system of conducting Miscellaneous business which ensured 
the partiéipation of all the Judges in the perusal of that part 
of the Court's duty. After 1820, all the Judges of the Court 
started sitting together on Fridays for the disposal of Miscellan- 
eous and English business. This was probably done in deference to 
the sentiments of the Judges who used to be left out of it. The 
business in this department often concerned matters of delicacy 
and importance. It involved control over the Provincial and 


District Courts, drafting of Regulations and other measures of 


ag 


general importance, like deciding doubtful questions arising 
out of the Regulations. On such issues the Judges often held 
different opinions. Hence naturally they all liked to be con- 
sulted. 

This, however, cut down the sittings of the Civil Court 
by one day because of all the Judges being required to assemble 
for Miscellaneous business on Friday. The existing arrears 
of business did not recommend this. Besides promptness and 
despatch could not be expected when five personssat to take 
decisions on urgent administrative matters. 

In 1826 the Governor-General-in-Council pointed out the 


impropriety of this measure.” They suggested that only three 


Judges should conduct the Miscellaneous business on Friday so 


that the remaining two could constitute a Civil bench on that 
day. But all the Judges except the fifth, Ahmuty opposed 
the proposal of the Government. On that account the matter had to be 


dropped. 


lietter from Govt. to S.D.A.,14th sept. 1826, Civ. Judl. Cons. » 


14th Sept. 1826. No.l. 
“ Giv. Judl. Cons., 14th Sept. 1826, Nos. 2& 3. 


rbid. 


Ton 
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By Regulations XIII of 1810 and XXV of 1814 single Judges 
of Provincial Courts and S.D.A. and S.N.A. were authorised to 
hold sittings whenever considered necessary by them. According 


to the above Regulations the Judge sitting alone on appeals 


was empowered to confirm the judgment of the lower Court, whose 


judgment had been appealed azaim.His judgment confirming the 
decree of the Court below was to have the same effect as the 
one passed by the joint benches. But single Judges were not 
empowered to reverse or alter the judgment of the lower Courts. 
In such cases the opinion of a second Judge was also to be 
taken befsare a judgment could be passed. A single Judge could, 
however, determine the admission or rejection of regular 
appeals and his decision in that respect was to be final. 

ie bas becosnb ices ies under tie a eeeeenen tor cise 
tribution of business adopted by the Courts in 1816, four of 
the Judges were authorised to constitute single benches. 
But the provisinn of single Judges sitting over Civil Appeals 
was not much utilised because it was found to be inconvenient. 
The S:.D.A. reported to the Government in 1817 that: | 

_* Suddev Dewani Adalut 

"... in the trial of appeals the/S.D.A. have found 

it preferable to bring the case at once before a 


sitting of two Judges if practicable. By doing so 
not only he matter in appeal must necessarily be 


1se¢ ante, (~p.293. 
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examined and determined by at least two Judges 

but if there appears to be reason for altering 

the original judgement, a final decision to that 
effect can be immediately passed,instead of waiting 
for the investigation of another Judge ...” 


Harington, who was the Chief Justice during those years, 


remained a consistent advocate of the system of two Judges 
sitting on appeals. In 1820 he stated that "It appears to 

me essential that the sitting upon appeals should be held 
before two Judges."* In 1826, as Member of the Council, he 
proposed an enactment for modifying the existing rules re- 
garding trial of appeals by single Judges. It provided 

that at least two Judges were to sit on appeals. Har ‘ington 
gave the following reasons in justification of his proposal. 
The sitting of two Judges on the trial of appeals saved the 
teeeedite ae the-pavens oe read a second time by another 
Judge, whenever it might appear necessary to reverse or alter 
the original judgment. It had also bemfound, by experience, 
to be more conducive to the speedy determination of appeals. 
He thought that two Judges sitting together and discussing 
the evidence and the merits of the case, were better qualified 


to pass an accurate and just decision than one sitting alone. 


Iyalf yearly Report of S.D.A., Civ. Judl, Cons.,4th July 1817. No.20. 


“winute of Harfington, 4th Jan. 1820, Civ. Judl. Cons.,1lith Jan. 
1820, No. 8. Harfington, loth Dec. 1826, Civ. 


Minute of Harrington, 16th Dec. 1826, Civ. Judl. Cons., 21st Dec. 
1826, No.ll. 


4+ Tia. 
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Besides it gave better satisfaction to the parties and their 
Vakeels when two Judges sat on the trial instead of one. The 
last argument was more forcefully presented by the Government.? 
They stated that in cases of Gisagreement between two Judges 
sitting singly, eo a decision on appeal, the verdict of a 
third prevailed if it concurred with the opinion of either of 
the two Judges before. But the opinion of the Judge left in 
minority still remained on record. This furnished the parties 
with materials for speculation as to what might have been 
the opinion of ‘ng fourth or the fifth Judge, had the case 
been forwarded to them too. The Vice-President-in-Council referred 
to actual instances when an appeal had been heard by three 
Judges sitting singly in rotation without any two concurring 
in anton “Wiech ie nach dante a eausth aided, sono | 
with the opinion of either of the three Judges before, might be 
able to decide the case, "there still remained on record, no 
less than two opinions in opposition to the judgement fultimately/ 
passed. "" 

The Government therefore felt strongly inclined to enact 


the draft proposed by Hat ‘ington.” But the majority ~.-: 


Asual. letter, 50th Aug. 1827, paras. 190-95. I.0. Vol. ll, ff. 400-5. 
Ibid. 


*Tbid., para 195. 


of the guages of the Court (Smith, Sealey and Ross) opposed 
this proposal on the ground that it would greatly reduce 
the disposal of appeals by the Court. The idea lad, therefore, 
to be abandoned. All the same the Vice~President-in-Council 
directed the Court that the practice of two Judges sitting 
together on appeals was to be pursued as far as feasible.* 
Ross was the siveasest advocate of the system of single 
benches because that would insure a greater disposal of suits. 
Later, he even went to the extent of suggesting that the de- 
cisions of single Judges, - . . when reversing or modifying 
the judgment of the Court below, should be made final.* The 


3 


Directors seemed to favour this idea. They had perhaps also 
been influenced by James Mill who had suggested that all the 
Judges of the S.D.A. should sit separately, each deciding as 
many appeals as possible. * Apparently on account of these 


influences :. the powers of single Judges of S.D.A. were 


enhanced, though not to the extent advocated by Ross and Mill. 


t sual. letter, 50th Aug. 1827, para 195. 1.0. vol. 11, ~*.- 37 J. 


*yual. despatch, llth Jan. 1832. para 4. I.0. vol. 8, ~°. 


Tid. 


+ evidence of James Mill before Select Committee of House of Lords, 
29th June 1832, Parl. Branch Colls., 1832. Vol. 77.pp.119-28. 


299 


- $00 


By Regulation IX of 1831, a Judge sitting alone cn an appeal 
was authorised to refer the same back for retrial to the 
Court whose decision was appealed against, if there was an 
apvarent fault in the latter's judgment. Cingle Judges were 


also authorised to admit Special Appeals. 


vorking of the Court 
It has been attempted to make an appreciation of the working 
of the S.D.A. by analysing the data from four selected periods 
of seven years each. The periods considered are 
1) 1801-7; 
2) 1808-14; 
3), 1815-21; 
and 4) 1822-28, 
The above division has been deemed convenient because it 
enables the influences of policies and other factors on the 
working of the Court to be traced best. 
The following table shows the working of the S.D.A. 


over those four periods: 


Imhis table has been compiled on the basis of data collected from 
the Hailf-yearly and Annual Reports of S.D.A., Judicial despatches 
and some Parliamentary Papers. Those data have been condensed 
by arithmetical calculation to arrive at the figures presented 
in the table. Therefore it is not possible to quote individual 
references. 


Period Total Total Average Average lead of 


number number number number average 
of suits decided Instituted decided annual 
Instituted annually annually disposal 
over 
Institution 
1801-7 367 375 52.4 53.2 +8 
1808-14 589 328 84 47 <Sif et 
1815~21 844 953 120.6 136.1 415.5 
1822-28 937 162 134 109 -25.'. 


It is clear from the above figuresthat in the first period 
eee managed to keep just abreast of institutions. Very 
few appeals were received in this period from the newly acquired 
territories of (iis Wusteen Peovinaes: ‘The Provincial acuse of | 
Barailly had started functioning only from 1804. Appeals from 

Court the 

the decision of that/only started coming from/end.of 1805 or 
the beginning of 1806. Besides, Wellesley's reforms in the 
Constitution of the Court! must have contributed to its efficiency. 
Both these factors combined to keep the S.D.A. equal to the 
incoming business. At the end of 1801, 110 appeals had been 


pending before the Court. After seven years, at the end of 1807, 


the number of pending appeals was reduced to 106. 


1 See ante pp.258-60. 
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Until 1807, the Court had only three Judges. The second 

period (1808-14) saw further reforms in the constitution of 
the Court? This certainly did improve the capacity of the 
Court. Still we notice thetfthe aggregate disposal of appeals 
over this period lagged behind the institutions. The plausible 
explanation is that the additional efficiency of the Court 

was more than absorbed by the heavy influx of Criminal references. 
This had been caused by Regulation VIII of BOS which made all 
convictions for Robbery with violence referable to the S.N.A. 
for confirmation of sentence. In the seven years preceding 

1808 the total number of Criminal trials received by the Court 
had been 1,225 of which the Court decided 1,178. In the seven 
years following 1808,. both the number of institutions as well 
“as decisions almost treblea. Thus during 1806-14, the Court re= 
ceived 3,356 Criminal trials and decided 3,307. Besides, during 
this period, a good deal of the time of the Judges had been 
occupied by the inquiries into the charges against two public 


officers, Boddam and Broddie. Hence the diminished disposal 


of Civil appeals in spite of the increase of the Court's cdnesity | 


is not surprising. 


Isee ante,pp.264-67. 
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In the next period we notice that the number of appeals 
instituted greatly increased over the figure of the preceding 
period. But the number of decisions increased in a still 
greater proportion. 

The factors influencing increased institution must have 
been, first, the extended capacity of the Provincial Courts. 
From 1815 the strength of all the Provincial Courts had been 
raised to four Judges. More causes were now disposéd of by 
‘those Courts which in turn meant a greater number of appeals 
to the S.D.A. In the second place, due to the enhancement of 
the value of landed property in 1814, the number of causes 
triable by the Provincial Courts, in the first instance, and 
conversely those directly appealable to the S.D.A., increased.” 
Haring ton rightly eariciceial = geben: in fue Baca bores 
the 5.D.A. on account of the above two factors affecting the 
Provincial Courts.* 

The increased disposal by the Court was achieved by the 
efforts of the Government to keep the services of a fifth Judge 
available from 1816 onwards. But the element contributing most 
to the Court's efficiency was the new arrangement for dis- 


tribution of business adopted in 1816.° The arrearsof pending 


lyor details see Chap. V, p. 224. 


iarfington's minute, 15th Oct. 1815. Civ. Judl. Cons. 24th Oct. 
1S. NOcdB. se Os 


See ante pp.291-93. 
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Sis i G 3 
/pefore the S.D.A. on lst January 1815 had been 415. By lst 


January 1819 the figure had been brought down to 302." 

In the last period (1822-28) the lead of institutions over 
disposals was again established. There was an increase in the 
total aauber of causes instituted and an appreciable decline 
in the numbers decided. 

The reason for reduced disposal was the occupation of two 
Judges of the Court with the Sadar Special Commission from 1821 
onwards. Between 1821-25, two Judges were sitting three days 
in the week on thé Commission. This instantaneously affected 

the disposal of Civil causes. While 485 appeals had been decided 
by the Court in three years (1820-22) only 295 could be disposed 
of during the next three years (1823-25).° In 1826, Colebrooke 
was appointed is the Spomanent. Beaatdant of the Sadar Reunisevsa, 
This freed one of the two Judges who reverted back to his full 
‘time duties in the Court. Colebrookewas also required to act 


as a part time Judge of the S.D.A.? This made the working strength 


lnowdswell's (Member of Council) Minute, ‘pana eee 1819, 
Civ. Judl. Cons. ,oth Nov. 1819, Now L5oAs: ow 6 


2 
Harfington's minute, 16th Dec. 1826, para 8. Civ. Judl. Cons., 
2lst Dec. 1826, No.il. 


civ. Judl. Cons. >4th Jan. 1827, Nos. 2:-28. 


“See ante, p. 269. 
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of the Court te four full-time Judges and two part-time. The 
capacity of the Court naturally improved. Still the Court was 
unequal to the heavy accumulation of arrears. 

From the above review it is apparent that the capacity 
of the Court was only equal to the incoming business during 
the first and the third periods. The gap between institutions 
and disposals led to a gradual mounting of arrears. The total 
number of pending causes at the end of the periods and the ex- 
pected delays in their clearance, calculated on the basis of 
the average disposals of, preceding three years, is presented 


in the table below:7 


At the end == + Number of pending Expected delays 

of the year Civil Appeals in their clearance 
1801 110 2 yrs 13/2 months 
1808 104 lyr ot /o months 
1815 467 "6 yrs 2°/4 months 
1822 320 1 yr 11°/4 months 
1828 492 4 yrs 11/2 months 
1830 444 3 yrs 


Imhis table has also been computed from the same data from 
which the preceding table, on p.304 has been compiled. 


“This figure might not be realistic. After 1808 the Court's 
-attention had been heavily occupied with Criminal causes. The 
disposal of Civil causes was naturally slowed down. The average 
annual decisions of Civil appeals of 1813,1814 &815 amounted to 


(cont. ) 


The disposal of Civil appeals by the Court “— seriously 
handicapped by its occupation with the other duties - Criminal 
and Miscellaneous. 

Janes °> Stuart, who had been associated with the Courts 
for nearly thirteen years as Register an Judge successively, 
analysed this problem very etal Between 1799 and 1803 
inclusive, the total number of Criminal trials decided by the 
Court was 627, an annual average of 125 over those five years. 
After 1804, due to the improvemen ts in Police, annexation of 
new territory and the anti-Dacoity measures, there was a sharp 
increase in the'‘number of Criminal trials.* | 

superintendence over Police also pressed heavily on the 
Court's time. It was the arduous and delicate duty of the 
Court to guide and restrain the ardour of the Magistrates and 
Police officers. The duties of the Court in the ii scellaneous 


3 


and English Departments have been noticed earlier.” Stuart esti- 
mated that each of the above three branches engaged a third 


portion of the Court's time.* The complexity of Civil causes 


lyinute of Stuart, 15th Nov. 1815, paras 17-19. Papers relating 
to the Judl. system of Bengal, Reg. (71) 197. 


esas ante pp.262-3. 


See ante pp. 279-80. 


‘Stuart's Minute, 15th Nov. 1815, para 17. Papers on the Judl. 
system of Bengal, Reg. (71) 197. 


*(cont.) 70 only. Hence the calculated delay for clearance of the 467 
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causes, pending at the end of 1815 became enormous. But in thelight of 


the increased efficiency of the Court from 1816 onwards this figure 


(of 6 yrs 23/4 months) was unrealistic. 
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also slowed down their disposal. They frequently comprehended 
transactions of long standing, of numerous parties and of 
complicated interests. ‘tuart talked about some more difficulties: 

"They /the Civil Appeals/ are appeals upon written 

evidences of facts and the tediousness which attends 

such proceedings is well known. The Carts are, 

further, without any fixed system of jurisprudence 

to direct their investigation and govern their decision." 
Second or Special Appeals formed another major part of the Court's 
duties. By 1815, three days in the month had to be devoted to 
Special appealea 

Of the 368 causes pending before the 5.D.A. on 31st July 


> after 


1817, 87 or nearly one-fourth were Special Appeals. 
the relaxation on th admission of such Appeals by Regulation IX 
of 1819 the influx of Second Appeals increased further.” During 
the ae — following the enactment (1820-22) the Court re- 
aeivea 622 applications for admission of appeals of that class 

- an annual average of 207. Of these 205 had been admitted, 347 
rejected and the remaining 121 were still pending perusal at 


4 


the end of 1822. Regulation II of 1825 sought to restrict the 


lssuart's minute, 15th Nov. 1815, para 19. Papers on the Judl. 
system of Bengal, Reg. (71) 197. 


Tid: para 27. 
Half yearly Report of S.D.A.,Civ. Judl. Cons.,19th May 1818, No. 9. 


‘Por a discussion of rules regarding Special Appeals, see ante, PP-275-6, 
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admission of Special Appeals. But the object was hardly achieved. 
Of 121 appeals admitted during 1826, forty-six had been special 
and of an aggregate of ninety-eight.decided, forty-six or nearly 
half had been of that ina? On lst Jan. 1830 a total of 444 
appeals were pending. Of these 146 were Second Appeals.* It 

was apparent that a major portion of the Court's time was being 
engaged by Special Appeals. 

This situation brought abaut a very strong suggestion from 
the Government for the abolition of this class of apsediig altogether. 
In 1828, the Governor—General-—in-Council expressed their doubts, 
in this connection, whether "Much of the substance of justice 
may not be sacrificed by the desire of affording to the people 
a gradation of tribunals in which errors and misapprehensions 


nd 


of ane Court may be corrected by another. The Governor—General- 
in-Counecil thought that the Special Appeals could be prohibited 
altogether without any disadvantage and they desired the Court 

to give a serious consideration to that proposition. They viewed 
that the existing arrangements for Summary Appeals or Review, if 

1s nnual Report for 1826, Civ. Judl. Cons.,28th Feb. 1828, No.8. 
? annual Report for 1829, Civ. Judl. Cons.3lst May 1831, Nos.7-11. 


Letter from Govt. to S.D.A., 28th Feb. 1828, Civ. Judl. Cons., 
28th Feb. 1828. 


extended, could afford the same, security for correction of 
arrears which the system of Special Appeals provided. 

In the §.D.A., on the other hand, there had always been 
opinions in favour of the retention of the system of Special 
Appeals. In 1815, Stuart, the third Judge of the Court, lamented 
the restrictions on admission of appeals imposed by Regulation 
XXVI of 1814 saying that "they /Specialfppeals/are founded 
upon the indispensable necessity of giving to the higher Courts, 
an opportunity of correcting deviations from law and principle, 
apparent on the face of the decree of the lower Court.2 In 
1825, Smith,the second Judge, vehemently opposed the proposal 
for rescinding Regulation IX of 1819 which had liberalised 
the admission of Special Appeals.* He held that those appeals 
were not admitted indiscriminately. Their admission was decided 
upon only by two Judges and they were absolutely essential to 
the ends of justice. 

The Government's proposal of 1828, for abolition of Special 
Appeals, was also unanimously opposed by the Judges of the 


Court.” On the view that an extended system of Summary Appeals 


lyinute of Stuart, 15th Nov. 1815, para 27. Papers on the 
Judl. system of Bengal, Reg. (71) 197. 


ewinute of C. Smith, 6th Dec. 1824, Civ. Judl. Cons.,24th March 
1825, No. ll. 

Ptetter from S.D.A. to Govt. 15th Aug. 1828, enclosing minutes 
of Js. on Govt.'s proposal for abolition of Special Appeals. 
Civ. Judl. Cons., 2nd Uct. 1828, No. 4B. 
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or Review would provide an adequate substitute, Ross commented 
that "there would be little likelihood of the latter fiower/ 
Court altering its judgement, on a 'Review', which it had at 
last granted only in obedience to an order from a superior 
Court," and further that "a case involving an unsettled question 
of general importance, the revision of its [owa/ judgement by 

an inferior Court would not settle the question." The proposal 


was therefore dropped. 


Status of 5.D,A. 

Under Cornwallis's scheme of establishing a rule of law, 
the Judicial authority was intended to function independently 
of the Executive. Although, like the Revenue Department, Judiciary 
was to be one of the organs of administration, the degree of 
interference which the Government was to exercise in the function- 
ing of the two differed. Theoretically, the control of the Government, 
or the Executive, over the judicial administration was to be restricted 
to the appointment ,transfer and removalof its functionaries and to 
the “framing of the laws in its legislative capacity. The Govern- 
ment had nothing to do with the individual decisions of the Tudges 


given in discharge of their office. 


lRoss's Minute, 15th Aug. 1828, Civ. Judl. Cons. 


1828, No. 4B. 


end Oct. 


The 5.D.A. was the nucleus of the judicial systen. 
It would be interesting to analyse the degree of independence 
that this highest tribunal of justice enjoyed, or, putting 
it conversely, the amount of interference and control that 
the Government exercised over the activities of this Court. 
There was an apparent contradiction between Cornwallis's 
philosophy of Separation of Powers! and the constitution of 
the S.D.A. as established in 1793. Until 1801 the Court 
was constituted by the Governor-General-in-Council, the same 
body which formed the executive authority. It was, however, 
stipulated that while performing the functions. of the © 


Court the Governor-General-in—Council were to consider themselves 


dissociated from the’ ‘Executive! Still the position was untenable. 


Hence it is only after 1861, when the Court became separated 
from the Council, that an analysis of its position and status, 
in relation to the ruling power, can be made with propriety. 
Wellesley held very liberal sentiments about the Court. 
He wanted to establish it on a very respectable footing. This 
is apparent from his intention to ask London for a Parliamentary 
enactment which might putthe Chief Justice of the S.D.A. and 
S.N.A. "... as nearly as possible,on the same level with the 


Chief Justice of the Supreme Court..." 


‘Wellesley to Dundas, oth March 1800. Wellesley Papers, 
a 
Pees as Crt ee me wy tet dae Hee ~ ile Vol. Ti; Pe 251. 
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In 1831 Metcalfe, the Vice-President of Bentinck's 
Council, lamented the reform of 1801, by which the Sentral 
previously maintained by the Governor~General-in-Council over 
the Court had been abandoned. He said: 


"The Natives of India are accustomed to look 

upon their rulers, as the Supreme power to which 
they can appeal for justice, and our Government, 

in depriving itself of that character, committed, 

I fear, a great error, calculated to lower it in 
the estimation of its subjects. The utter helpless-— 
ness of Government, which can not redress the 
grossest injury to individuals, if they have been 
judicially committed, seems to me, likely to excite 
any feeling, but that of respect or attachment, 
while the State struggling in vain for justice 
before tribunals composed of its servants,who de- 
cide according to their own whims and fancies, can 
only be an object of ridicule."1 


Metcalfe was in fact expressing hisconcurrence with the views 
of Mackenzie but in much stronger terms.“ 

The contemptuous opinion expressed above, on the subject 
of independence of the S.D.A,, stands at the opposite extreme 
z (the ideals entertained by Wellesley. 


In reality, however, the S.D.A. never acquired the status 


visualised by Wellesley. Nor did it become a mere branch of the 


Ivetcalfe's Minute, llth April, 1831, Civ. Judl. Cons. ,19th April 
1831, No. 2. 


“Holt Mackenzie (then Chairman Finance Committee), had expressed 
an identical opinion in, Letter from Civil Finance Committee to 
Govt., L2th June 1830, Civ. Judl. Cons.,12th Oct. 1830, No. l. 
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Executive as Mackenzie and Metcalfe desired it to be. There 
was nothing like the concept of an independent judiciary as 

the guardian of thé- constitution emerging. The Court all along 
functioned under the thumb of the Governor-General-in-Council. 
Still within its own sphere it enjoyed a certain degree of non- 
interference from the hxecutive. 

This independence of S.D.A.,as of the other Courts, was 
primarily in respect of freedom of judicial decisions according 
to the laws and regulations or in accordance with justice, 
equity and good conscience. As the coordinator of the judicial 
system, the Court was to regulate the conduct of the subordinate 
judicial officers and as the ultimate Court of Appeal it was to 
rectify the errors committed by them. All questions relating 
tO phe danteipne thbtda bd the henitat iis of Government, arising 
in course of trials, were to be referred te by the subordinate 
Courts to the S.D.A. for clarification. The Court enjoyed autonomy 
in such matters. 

Constitutionally, the Government was to exercise only a 
genera control over the judiciary through the power of appointment 
and removal of its personnel and through the framing of the laws 
in its legislative capacity. 

In actual practice, however, the interference of: Executive 


\ 
extended much further. The Court had to submit to the Government 
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periodical reports containing a statement of the business 
transacted and pending in all the Courts and of the problems 
concerning the different aspects of judicial administration. 

It was the practice of the Supreme Council to issue such 
orders, instructions or remarks to the Court as theyficened 
necessary after a perusal of the periodical reports. These 
orders or remarks did not pertain to individual cases. They 
mostly related to the mode of disposal of judicial business. 
The idea was to keep Government's supervision over the con- 
duct and peweeenane of judicial business. But this, strictly 
speaking, was the exclusive province of the Court. 

All cases of doubts regarding the meaning of the Regulations 

were to be referred to the S.D.A. for interpretation or explanation 
| under Regulations X of 1796 and XXII of 1803. The Court, if 
itself in doubt, was to refer the matter to the legislative 
authority - the Governor-General-in-Council. Otherwise the 
Court was to give the interpretation of the law as it under- 
stood t and direct the Court seeking clarification accordingly. 
It also adopted the practice of directing, on its owm initiative, 
the construction to be put on specific Regulations. The 
Court's interpretation was issued for the euidance of the 
subordinate tribunals in the Circular orders that it sent.~ 


to the Provincial and District Courts from time to time. 


The Directors found this practice objectionable. In 
1820 they directed the Bengal Government that henceforth all 
such Circular orders were to be submitted for the approval 
of the Government before they were issued.” They thought 
that the authority which enacted the Regulation in question 
could alone be certain of the intentions in framing it. They 
stated their conviction that? 

"A certain latitude of power to interpret must 

necessarily be conceded to every judicial tri- 

bunal but a power to enact its own interpretations 

and to distribute such enactments under the name 

of Circular Orders, with authority equal to that of 

the original Regulation, without sanction or know~ 

ledge of the original legislative power, can not 

be delegated to any subordinate authority."2 
Technically, the Directors were right. The function of inter- 

| se dieecie ti.’ acca Satins, Ole see ita des es 

pretation of the law in relation ie a specific case was of 
course within the competence of the Judges. By this activity 
judicial precedents and Judge-made laws were created. But 
making a general interpretation on its own initiative and then 
circulating it to all the Courts for observance was not merely 
establishing a judicial precedent. It was tantamount to ex- 
planatory legislative enactment. 


Whatever the justification, the authority enjoyed by 


the Court in this respect was made subject to the Government's 


1sual. Despatch ,26th April 1820, para 62. 1.0. Vol. 5. 


“Ibid., paras 60-61. 
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approval, after 1821, in obedience to the instructions of 
the Directors. The Directors also advised the Zengal Govern- 
nent that it would be better to repeal such Regulations as were 
of a doubtful meaning and promulgate new ones, rather than 
attempt to amend the existing ones by supplementary explana- 
tions. 

Although the mode of regulating its ow proceedings as 
well as those of the lower Courts was, in theois the sole 
concern of the ©&.D.A, there were occasional interferences 
from the Government in that direction too. For example, the 
system of distribution of business adopted by the Court in 
1816 had been suggested by the Government. 

It has been mentioned earlier that the Government had 
made a suggestion to the Court in 1826 for altering the system 
of conducting the Miscellaneous business by all five Judges.* 

In 1819, on the advice of Stuart, Hastings disapproved 
Harington's instruction to the Provincial Courts for con- 


ducting original trials in those Courts before single benches. 


lusnute of Governor General-in-Council, 19th Jan. 1816, Civ. Judl. 


Cons., 26th Jan. 1816, No.4. 


“See ante, p. 295. 


Minute of Gov. General, 22nd Dec. 1819, Civ. Judl. Cons., llth 


Jan. 1820, No.10. 
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In the month of July 1826 only three causes had been de- 
cided by the S.D.A. After perusing the Court's report for 
that month, the Governor General-in-Council issued an order 
to the Court directing them to attach an explanation with 
their monthly reports whenever they might decide less than 
ten causes in any particular month. This order was indeed 
humiliating for the highest tribunal of justice. All five 
Judges of the Court protested unanimously against it.” Smith, 
the second Judge, was most critical of the order. He said: 
"Its only effect can be to raise an idea that in the Govern- 


ment's opinion the highest of their Courts of justice requires 


watching and stimulating, because it has proved itself deficient 


3 


in diligence to energy."“ The Government, however, dismissed 
the objections raised by the Judges and insisted on compliance 
with the ondere” The Judges had no choice but to bear with it. 


The above order indicates the paternal attitude which 


the Government held towards the S.D.A. and the Judiciary. This | 


is born out more clearly by another instance. 


1 
14th Sept. 1826. No.2. 


eiettes from S.D.A. to Govt., 18th Nov. 1826, Civ. Judl. Cons. 4 
2lst Dec. 1826, No.10. 


Thid., para 6 of Smith's Minute. 


4 Letter from V.P.-in-C. to 5.D.A.,21st Dec.1826,, Ibid.,No.11. 


Letter from Govt. to 5.D.A., 14th Sept. 1826, Civ. Judl. Cons., 
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In 1826, the 5.D.A. had rejected the appeal of Bibee 
Asmat against one Shah Kabiruddin, the "Sajjadah Nashin"! or the 
successor Designate to the Dargah (Shrine ) of Sasaii. The 
matter in issue had been whether certain grants of land for 
the Dargah of Sasaram was an 'endowment' within the meaning 
of the Mohangdan law and the Regulations in force. Bibee 
Asmat preferred an appeal against the S.D.A.'s decision to 
the King-in-Council. According to the current procedure the 
Respondent in the case, Shah Kabiruddin, was required to tender 
before the S.D.A. his security for the performance of the 
decree of the King-in-Council, in case the same was passed 


against him. The Government offered "security"! on behalf of the 


Respondent through its Remembrancer of Legal Affairs.? 


On 13th Fe ob. 1827, the usual motion for sana auaGe ce 
the security was made before the Court. Smith, the second Judge, 
who sat alone to consider it, rejected the security offered by 
the Government. He took the plea that only a small period re- 
mained before the expiration of the Company's Charter. It was 
not certain whether it was going to be renewed in 1832 and the 
Company's Government was to continue or not. The appeals to 


England took a very long time in disposal. Hence the security 


Ime case has been recorded in detail, in the Proceedings of 

Vice President-—in-Council, in the Territorial Department 

dtd. 2end Feb. 1827. Also menti@ned in Civ. Judl. Cons.,8th March 
18274 No.6. 


of the present Government under such circumstances could not 
be accepted. 
Smith's opinion on the inadmissibility of Government's 


security was, however, immediately overruled by the concurrent 


opinion of two other Judges. On 15th February the security offered 


by the Government was finally accepted by the Court. 

But the Government were extremely annoyed at Smith's in- 
solence in refusing to accept the credit of the Government to 
whom he owed his appointment. He was at once asked to eplain 
his conduct in the following stringent note:.- 


"the only conclusion the Vice-President-in-Council 
can draw from such proceeding is that it evinces a 
perversity of judgement or disposition, such as, 
unless explained by Mr. Smith, proves him unfit to 
be employed by, the Government, in the high station 
he now filis.* 


In reply Smith stated that he had not rejected the Govern- 
ment's security on any suspicion of 'malafidey) on the part of 
the Government.“ "No fear suggested itself to my mind, of Govern- 
ment being displeased at this, nor had it, could I, Seneistentiy 


with the oath of my office ... have allowed such fear to deter 
3 


me from acting as I did."“ He explained further, 


"Tt is true also that it was an orderpassed against 
Government, in a Court in which the Government has 
appointed me to be a Judge fout/such omers are of 


tproceedings of Vice President-in-Council in Territorial Dept. 
22nd Feb. 1827. Civ. Judl. Cons., 8th March 1827, No.7. 


eLetter from Smith to Govt., 5th March 1827, Ibid. No.8. 
Tbid., para 5. 
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frequent occurrence, and arise out of the Re- 

gulations which have put the Government, in the 

Courts, upon the same footing with individuals, 

and out of the terms of the judicial oath which 

solemnly binds the Judges to discharge the functions 

of the office without favour or fear." 
Smith reminded the Government of the independence of opinion 
mong the Judges: "My opinion was overruled by two other Judges. 
They were free to accept [the security/ as I was to reject, nor 
is it within my province to make any remark upon their judgement."* 

As is apparent from the above, Smith at first tried to 
justify his action. But in view of the sterm attitude of the 
Government he was persuaded to climb down most disgracefully 


and apologise for his action.” He realised that his proceedings 


of 135th February were calculated to do mischief and he promised 


that he would refrain from acting similarly in. the future. In. 


view of the regret expressed by Smith the Government dropped 
further proceedings against him.” 
It is true that Smith's decision of rejecting the security 


of the Government was absurd. Even if the Crown's Government came 


to be established after the expiration of the Company's Charter, 


“petter from Smith to Govt.,5th March 1827, para 6, Civ. Judl. 
Cons.,8th March 1827, No.7. 


2Ibid. 
2 


+tpia. 


Civ. Judl. Cons.,19th April 1827, No.1 


2 


it could well be presumed that the succeeding Government would 
have honoured a pledge involving a purely pecuniary responsibility. 
Even so it was a judicial decision. The action of the Government 
in questioning its legitimacy and threatening the Judge with dis- 
missal. strangled the ren of freedom of judiciary. It was 
against the ideal and oath-undertaking to act without favour or 
fear-on which the judicial offices were constituted in 1793. 
It must have created the impression that the independence of 
judicial decision which the Judges of the Courts enjoyed was 
conditioned by the acquiescence and tolerance of the Government. 
In 1831, Holt Mackenzie, an officer held in high esteen, 


complained of an absence of adequate control of the Executive 


over the judicial organ which, according to him, had resulted 


in much evil.? Metcalfe entirely agreed with this view.* But 
Bentinck disagreed with both.” He thought that in the selection 
of proper persons to be the Judges of the Court,and in its power 
of removing them for sloth and misconduct, the Government pre- 


served adequate security against any abuse of authority by the 


Letter from Civil Finance Committee, 135th Dec. 1829, 
Civ. Judl. Cons., 12th Oct. 1830, No.l. 


“See ante, p. 312. 


Letter from Secy. to Gown. General to Territorial Dept., 
26th Jan. 1831, Parl. Papers 1831-32, Vol. 12, pp. 490-95. 


Court. In his opinion, the only interference the ruling power 
-@ould exercise with propriety in the administration of justice 
was in its legislative capacity. The power of general control 
which the Government reserved to itself was, according to Ben- 
tinck, enough. He deprecated meddling with individual cases 
under any circumstances vhatsoever.- He also réjected a proposal 
from Mackenzie that all Circular Orders of the S.D,A. to the 
subordinate Courts should be sent to the Government before 
transmission.“ 

Bentinck's attitude was that of a practical reformer. 
He was no blind opponent of Cornwallis's ideology like Metcalfe 
or Mackenzie were; neither was he its blind follower. He 
subscribed to the above view more on practical grounds. He 
stated that he "was at a loss to understand .what degree of inter-— 
ference /beyond that being already exercised/the Executive could 
possibly exercise, consistently with a prompt and efficient award 


of justice and without sacrifice of other important duties".° 


letter from Secy. to Gown. General 6 Territorial Dept., 
26th Jan. 1831, para 8. Parl. Papers 1831-32, Vol. 12, pp. 49095. 


‘Ipid., para 27. 
3 


Letter from Secy. to Govn. Gen. to Territorial Dept.,13th Dec. 
1829, para 7. Civ. Judl. Cons., 12th Oct. 1830, No.l. 
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Though Bentinck refused to put a curb on any of the 
powers exercised by the S.D.A. he did not show much respect 
for the Court's opinion om matters of judicial reform. Hitherto 
all important changes in the judicial system had been either on 
the Court's suggestion or with their concurrence. The Regulations 
incorporating the reforms of 1814 had been framed under the 
supervision of 5.D.A. The Court's objections, to a great extent, 
prevented the reestablishment of the Mal Adalats in 1816.7 
In 1824 the Regulation empowering Collectors to decide Summary 
suits had been enacted on the initiative of the Court.* It was 
again on account of the Court's opinion that the general transfer 
of Magistracy to the Collectors had been held up by the Bengal 
Government.” 
But the 8.D.A. was given no such voice in or initiative 
in the reforms of Bentinck era. In 1829, Commissioners of Revenue 
were given jurisdiction over Criminal cases without consulting 
the §.D.A. at all. The general transfer of Magistracy to the 


Collectors was accepted in opposition to their views. Collectors 


1o6e Chapter IV, pp.175-77-. 


“See Chapter IV, pp.184-5. 


>see Chapter IV, pp.194-5. 
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were given original jurisdiction over Summary suits in face 
of a strong opposition to that measure by the S.D.a.7 

The above discussion leads to the conclusion that the 
status of the Court was not, in reality, founded on the basis 


of the Regulations. The extent of its independence depended 


on the discretion of the Executive. 


1see Chapter IV, pp.187-8. 
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Chapter Vil 


THE SUPREME COURT AND THE BENGAL ADMINISTRATION 


The Supreme Court was established in Calcutta (under 
the provision of the Regulating Act of 1773) by a Charter 
of George III issued on 26th March 1774. It was to consist 
of a Chief Justice and three Puisne Judges, all of whom were 
to be appointed by the Crown. Sir Blijah Impey was nominated 
as its first Chief Justice. 

This Court superseded the Mayor's Court, which had been 
functioning in Calcutta under the Royal Charter of 1753. It 
was thought that the Judges of the Mayor's Court, the Mayor 
and Aldermen & the Calcutta Corporation, could not take an 
independent or impartial stand when the Company's press is 
were at stake. This was because they owed their appointment 
to the President-in-Council and could be dismissed at the latter's 
pleasure. ‘William Bolts, who had personally served as an 
Alderman ¢ the Calcutta Mayor's Court, was very critical of 
the existing system cf dustice in Calcutta. He wrote that 
Justice was everywhere defeated by the overriding power of 
control, appointment and interference which the Governor-General 


held oven the Odiete en lGebeattess |) Bebiawe tie @bternae 


ee 


me ere ce me + we me nee oe ee ee ee 


tal tes Considerations on India Affairs, etc. p.86. 
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of the Court used to be thejunior servants of the Company. 
They were without any professional knowledge of, or legal 
training in, the English law which they were obliged to 
administer. 

The reports of the Company's maladministration had 
led to the appointment of a Committee of the House of Com- 
mons to investigate its affairs in Bengal. The reports of 
the Committee revealed that the Company's officers and agents 
had been practising great oppression over the local inhabitants 
in-the Mofussil and that the existing judicial tribunals in 
the interior, under the control of the Nawab, were unavailing 
in offering any protection to the peebie.” 

The main idea behind the establishment of the Supreme 
Court in Calcutta had been to purify the administration of 
justice (according to English law) in the British settlement 
of Calcutta by creating a Court which could function inde- 
pendently of the influence of the Company's Executive. It 
was to be constituted by persons who had been professional 
lawyers for at least five years and the appointments and re- 


movals were vested with the Crow. As such the Court was better 


to th Report of the Committee of Secrecy, Parl. Branch Colls.,\1724— 
L793, No. 7. pp. 324-6. 
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equipped to secure a fair and impartial administration of 
justice than its predecessor. Though the Supreme Court 
was primarily designed to administer justice, according to 
English law, to the British persons in Bengal, it was also 
intended to afford protection to the Indians against any 
oppression by the Company's servants. 
lo achieve this object, the Court was given a wide 
jurisdiction in both Civil and Criminal matters. Certain 
specified categories of persons were made amenable to them. 
They were all British sdtiec ten” persons employed by, or 
being directly or indirectly inthe service of the Company, 
or by any of His Majesty's subjects; and any Indian» living 
outside Calcutta, if he submitted himself voluntarily to 
the jurisdiction of the Court, in a suit instituted against him 
by a British subject when the cause of action exceeded Rs. 500/-. 
The Charter of 1774 defining the jurisdiction of the 
Court was, however, not clear on certain questions. In the 


first place, it was not stated whether the Company in its 


lit may be recalled that the territory forming the city of Cal- 
cutta was regarded as British territory ever since the purchase 
by the Company of the villages of Kalikata, Sutanti and Govind- 
pur, from the Nawab, towards the end of the 17th century. The 
Indians living within the limits of the city of Calcutta were 
regarded as British subjects. They had therefore been amenable 
to the Mayor's Court and became automatically so to the Supreme 
Court. 


= — 


DewAni capacity was to be subject to the jurisdiction of 

the Court. The Company's Government asserted that the Court 
had no right to question any of its activities and that its 
servants were immune from the jurisdiction of the Court 

for acts done in their official capacity. The Supreme Court 
refused to accept this claim and they were probably right 

in doing so. There were many provisions in the Regulating 

4et which indicated that it was intended to establish an 
impartial control over the vagaries and excesses of the ser- 
vants of the Company. The Charter had expressly provided 

that the Court was autnorised to take cognizance of all 

Civil and Criminal cases in which the servants of the Company 
were involved without drawing a distinction between acts 

done in their private or public capacity. The Court, on 
dives grounds, proceeded to regard not only the Collectors 

of Revenue but all servants of the Company, whether British 
or Indian, as within their jurisdiction, for any acts, public 
or private. The Kazb¢s and Pandits, or the Indian Law Officers 
of the Company's Courts, were therefore considered by the Sup- 
reme Court to be answerable to them for acts done in the dis- 
charge of. their office. Thus in 1778, in the case of Nadra. 
Begum (regarding partition of certain property at Patna), the 


izeq and Mufti of the AdBigt (Court) of Patna Council were 
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summoned by the Supreme Court to answer for the acts done 
in their official capacity and in obedience to the order 
of the Patna Council. The Company described the Court's 
exercise of jurisdiction in the above case (popularly known 
as the Patna Case) as being completely illegal. 

AS stated earlier, the Court's jurisdiction also ex- 
tended to those persons who were employed by the Company, 
or were in its service, either “directly or indirectly”. 
This was another vague provision which led to another clash 
between the Court and the Company. The Court interpreted 
the provision to mean that the dZamindars and Farmers of Revenue, 
who in a way collected revenue for the Company, fell into the 
category of persons being 'indirectly' in the service of the 
Company. Hence they, too, along with the Collectors, were 
subject to their jurisdiction. The Governor-General-in-—Council, 
on the other hand, claimed the absolute immunity of the Zamindars 
from the Court's jurisdiction. The dispute on this issue 
reached a bitter climax in the Kashijurah case in 1779. The 
Court issued a writ of Capias or arrest against the Zamindar 
of Kashijurah in connection with a case instituted against hin 
in the Supreme Court by another Zamindar. The Company's Govern- 
ment informed the Zamindar of Kashijurah that le was not subject 


to the jurisdiction of that Court. They also issued a general 
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notification to all landholders informing them that they 
were not subject to the jurisdiction of the Supreme Court. 

The Kashijurah Zemindar had concealed himself to avoid 
arrest by the officers of the Court and hence the writ: of Gapias 
was returned unezecuted. After this the Court despatched the 
Sheriff with a small force to seize the Zamindar's property 
in order to compel his appearance. The Government replied by 
sending their own force to Kashijurah. It seized the Sheriff's 
party and brought them to Calcutta. The Zamindar (Kashinath 
Babu), who had sued the Kashijurah zemindar in the Supreme 
Court, then brought an action for trespass against the Governor- 
General, Hastings, and the Members of his Council, individually. 
At first, Hastings and his Councillors ere their appearance”. 
But when they realised that they were being sued for acts done 
in their official capacity, they withdrew their appearance 
and refused to submit to any future processes of that Court. 

The Supreme Court had failed. It had been unpopular with 
the administration ws well as with the Indian population. The 
Company's servants detested it because it faced them with the 
prospect of being prosecuted for acts done in their public 
capacity. The Government hated it because it sought to restrict 
their freedom. Its interference in the revenue affairs threat- 


ened the collection which was the Company's chief concern. The 


Court was dreaded by most Indians. The examples of Bahadur 
Beg and the Law Officers of the Patna Adalat whowere dragged 
all the way to Calcutta (the old Maulvi having expired on 


* 
the way), and those of Raja Nandkumar , who was executed for 


an ordinary crime of forgery, and of the Zamindar of Kashijurah, 


who was humiliated by its processes, were enough to terrorise 
the Indians. It was more horrifying to them because the pro- 
cedure, the law and the language used in the Court were com- 
pletely foreign to them. 

Matters gels reached a crisis, Parliament was obliged 


to intervene, in 1780, by passing the Act of Settlement.+ The 


preamble and the provisions of the Act show that in the preceding 


contest between the Court and the Company the Parliament had 
given its verdict in favour of the latter. The jurisdiction of 
the Court was curtailed so as to remove the areas of dispute. 
In the first place, the Governor-General and his Council 
were guaranteed absolute immunity from the Court's jurisdiction 
for acts done in their official capacity. | 
Except British subjects, all other persons were exempted 
from the jurisdiction of the Court, for acts done in pursuance 
of an order of the Governor—General-in-—Council. 
La ot 21, Geo. IIIy Cap. 63. 
“Raja Nandkumar had been sentenced to death in 1776 for the 


crime of forgery which was then a capital offence under 
English law. 
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Section & of the Act provided that the Court was not 
to have, or exercise, any jurisdiction in matters concerning 
revenue. They were also prohibited from interfering with any 
acts or orders of the Government. relating to the collection 
of revenue. 

Section 9 of the Act declared that no person was to 
be subject to the jurisdiction of the Court on account of 
his being a Landholder or Farmer. This directly reversed 
the assumptions of the Supreme Court in the Kashijurah case. 

It was specifically declared by Section 17 that the 
Court was to have full authority over British subjects and over 
all inhabitants of Calcutta whether British, Huropean or Indian. 
This was no new provision. The tow of Calcutta had already 
been regarded as British tor kbo aes All its inhabitants were 
therefore legally subjects of the Crown. The juristic position 
of the rest of the territory administered by the Company was, 
however, different. Over these areas the Moghul Emperor was 
still considered to be the legal sovereign. The Company was 
carrying on the administration as his Dewan or tee Agent. 

The most significant part of the Act of Settlement was that, 


for the first time, it gave Parliamentary recognition to the judi- 


“See ante, p. 327. 
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Cial system organized and maintained by the Company. By Section 
el the Sadar Dewani Adalat was recognised as the highest Court 
of the Company, competent to hear and determine appeals and 
references from the Country Courts. Its judgment was to be 
final except on causes of Ks. 50,000/- and above, when a further 
appeal lay to the King-in-Council (commonly referred to as 

Privy Council). 

By Section 24, Magistrates and Judicial Officers (both 
Indian and British) were made immune from any action in the 
Supreme Court for any act done in their official capacity. 

The exemption also extended to persons acting under the orders 
of any such Judicial Officer. Apparently this provision was 
directly suggested by the Patna Cause. It was intended to 
make the local Judicial Officers and functionaries more secure 
in the exercise of their offices. All the same, the European 
officers were made liable to prosecution in the Supreme Court 
for any acts of corruption. Section 25 laid down the process 
by which an action could be instituted before the Court. 

The jurisdiction of the Court thus curtailed and defined, 
it was expected to function smoothly along with the machinery 
of Company's administration. At the same time it was anticipated 
that the Company's administration in the Provinces would now 


function without any interference from the Court. But such 


hopes were not fulfilled. Although such scenes of open conflict 
between the Government and the Court as those of the pre-1781l 
period did not recur, instances were not lacking in the post- 
1781 period when the actions of the one irritated or inconvenienced 
the functioning of the other. The Government protested that the 
Court had eaesded their jurisdiction; the Court complained 
that the Government had refused cooperation. A number of such 
instances are to be found in the period 1793-1800, and then in 
the period after 1828 when the powers of the Supreme Court were 
onceagain questioned by the Government. 

The first incident occurred in 1793.7 In that year a 
certain Mirza Mohammad, a resident of Dacca City, had filed 
a Civil suit for possession of certain property against one 
Aghé Asee, an Armentan Christian resident of Dacca. The case 
was filed before Patterson, the Judge of Dacca City. Agh® Asee 
refused to abide by the jurisdiction of the local Court, claim- 
ing that being a foreigner he could only be subject to the 
Supreme Court. On a petition being presented by the Agha, to 
the Supreme Court, the latter Semele a writ declaring that the 
petitioner, being an Armetian Christian, was subject to the 


jurisdiction of the Supreme Court. They further directed the 


L : - F 
Case of Mirza Mohammad vs Agha Asee recorded in Revenue & Judl. 
Cons., 26th April 1793, Nos. 39-43. 


plaintiff, Mirza Mohammad, to cease all proceedings against 
the Agh&, in the Dacca Court. The above order was served 
through Patterson,who had earlier, on Agha's petition to hin, 
decided that Agha Asee, not being a European British subject 
or a French subject, cculd not be amenable to the jurisdiction 
of the Supreme Court. Patterson sought instruction from the 
Government. After consulting the Company's Attorney, Simon, 
on the case, the Governor-General-in-—Council directed Patter- 
son to take no cognizance of the Supreme Court's order to the 
Plaintiff and proceed with the eeam,? 

Under the terms of the Charter of 1774, the Supreme 
Court's jurisdiction outside Calcutta extended only over Brit- 
ish subjects, over persons in the service of the Company or 


of a servant of His Majesty, or over Indians voluntarily sub- 


mitting to its jurisdiction in a case against a British bien? * 


It is apparent that igha Asee did not fit into either of the 
above classifications. The Government's defiance to the 


order of the Supreme Court was justified. 


tpevn. & Judl. Cons., 26th April 1/95 5 No, 43. 


“thie jurisdiction was defined more restrictively by the Act 
of 1780 (to the extent that Zamindars were specifically 
declared exempt from the jurisdiction of the Supreme Court). 
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On several occasions the Bengal Government was per- 
suaded to resist the processes of attachment or sale issued 
by the Supreme Court against properties in the Mofussil. 

Indians residing outside Calcutta could make them- 
selves subject to the jurisdiction of the Supreme Court by 
electinn. Wiss: this permissive clause parties losing or 
expecting to lose an action in oneof the Company's Courts 
found an easy way of defeating the execution of Decrees of 
the latter Courts.? A Defendant in the District Adalat, when 
anticipating \@ Decree against him, transferred the whole of 
his property to one of his friends or vel cries residing in 
Calcutta. The ‘transferee, at once, in collusion with the 
transferor, applied to the Supreme Court for an attachment of 
the said property on the basis of the Deed of transfer. The 
impos tqy transferor then made himself amenable to the juris- 
diction of the Supreme Court by executing a bond. On his admit- 
ting the transfer, his collaborator, the fictitious Plaintiff, 
found no difficulty in procuring the attachment which was 
eranted by the Supreme Court as a matter of course. When the 


reel creditor obtained a Decree in his favour from the Mofussil 


1 
Letter from Thompson, Burdwan J., 5th June 1794, Criminal & 
Judl. Cons., 13th June 1794. No. 7. 
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Court he fund the whole property of the Defendant, from 
which the Decree could be satisfied, in the hands of the 
Sheriff. The Decree could not, therefore, be carried into 
effect. 

This practice becane prevalent in the Districts ad- 
joining Calcutta, like Burdwan, Hooghly, and the twenty-four 
Parganafs because the Supreme Court was mae easily accessible 
their Lee 
tO kc*%inhabitants and because it was not difficult for them 
to find a relative or connection in Caloutta to collaborate 
with them in the fraud. 

In the case of Gaya Ram Bose vs. Ramjoy Baral, in the 
Burdwan District Court, the Judge had attached the crops 
standing on the lands belonging to the Defendant and had the 
same sold under his orders.” The Defendant had since proceeded 
to Calcutta and manipulated to procure from the Supreme Court 
an attachment ih favour of a local resident, for the whale 
land (including the standing crop already sold) in dispute. 
an officer from the Supreme Court arrived at the spot and exe- 
cuted the attachment. Thompson, the Judge of Burdwan referred 


the case to the Government for instructions. 


7 Civil 
aang SPE Cons. 15th June 1/94, No. 6. 
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After consulting the Advocate General, Burroughs, * on 
the case, the Governor-General-in-Counecil directed Thompson 
to give notice to the Sheriff of the said property already 
being subject to a suit in the Mofussil Court and require him 
to vacate the attachment. In case the Sheriff did not comply 
with his requisition, the Judge was to proceed with the trial 
and execute his Decree without taking cognizance of the 
sheriff's attachment. ° 

The Governor-General-in-Council issued an identical 
order in a similar iece” when certain property litigated in 
the District Court of Burdwan had been attached and sold by 
the Sheriff.° ‘The Judge was directed to inform the Sheriff 
that any application from the furchaser at the Sheriff's sale, 
for being put into the possession of the property purchased, 
could not be complied with, until the contested right (to the 
property) was finally determined by the Burdwan Court. 

In the case of Banardsi Ghosh vs. Radha Mohan Ghosh the 
execution of a process of the Supreme Court was resisted again 

ivil 


G 
ae opinion has been recorded in Criminal ss ne Cons.,24th 
Oct. 1794, No. 10. 

Criminal yi Cons.,24th Cet. 1194, N65. 11. 


oo 


"Civ. Judl. Cons., 11th Nov. 1796, No. 5. 


*% 
Case of Gour Mohun Chaydhry vs Harchandra Chaudhry . 


py the dotmounant. In the year 1795 the Judge of Zillah 
Hooghly had attached certain lands in connection with the above 
cause. The case had since been decreed in favour of the Plaintiff. 
Subsequently, the Defendant, Radha Mohan, manipulated to secure 
an attachment from the Supreme Court in favour of a party in 
Calcutta of the disputed lands which had already been decreed 
by the Hooghly Judge in Banarsi Ghosh's favour. The Sheriff 
was then planning to put the lands on sale. 

The Advocate General considered in the case that the 
Sheriff's sale did not create a new title but merely conveyed 
the existing one to the purchaser. ° As’ such only the title, 
whieh had been declared invalid by a competent Court (of the 
Company) could be conveyed at the Sheriff's sale. The title 
of Radha Mohan Ghosh to the landsin question had been declared 
invalid by the Hooghly Judge. Hence there was no question of 
the property being conveyed to any purchaser at the Sheriff's 
sale. The Governor General-in-Council accordingly decided to 
withhold the conveyance of the lands to any prospective }urchaser 


at the SHOBiOE’s sallei- 


eer Jnmdk. Cons., 18th Nov. 1796, Now! Tay 
of 
“Toid . 


"Ibid. 


The Governments of Cornwallis and Shore thus denied 
the assertion of the Supreme Court in one case (that of Agha 
Asee) and resisted the execution of their processes in others 
when they tended to interfere with the Company's judicial and 
revenue administration. 

But the Supreme Court had lost the earlier bite after 
their recent defeat of 1780 in their contest with the Govern- 
ment. Hence, instead of raking up another quarrel they de- 
cided to appeal to the Government for their cooperation in 
the functioning of the Court. Governor-General Wellesley (who 
assumed office on 18th May 1798) was very responsive to the 
new approach. On a request from the Supreme Court, Wellesley 


and his Council pledged to bind the Judicial Officers of the 


Company to assist in the execution of the processes of that Court.? 
Wellesley did, in fact, inaugurate an era of amity and cooperation 


between the Government and the Court, which was to last through 


the subsequent Governor-Yeneralships until the advent of Ben- 


tinck. Wellesley's attitude towards the Supreme Court must 


have been conditioned by his liberal approach towards the judi- 


ciary in general, which is apparent. from his views on the inde- 


teay, Judl. Cons.,. 24th auger 1798; Woa;. 1° & 2% 
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pendence d the s.p.a.- Ee was very friendly with Anstruther, 
the contemporary Chief Justice of the Court.* He even tried 
to revive, to an extent, the Hastings-Impey tradition of the 
head of the Government seeking the personal advice of the head 
of the King's Court on judicial affairs. 

The Government of Weklesley, and those following,lived 
up to the assurances given to the Court in 1798. The preceding 
Governments of Shore and Cornwallis had denied a jurisdiction 
claimed by the Court and had resisted their processes when 
found inconvenient to the sihiniaetton, * But from 1800 onward 
there was a striking change. Henceforth the Bengal Government 
held the line that the Supreme Court was the only competent 
body to decide whether a particular person was subject to their 
jurisdiction or not and that the local officers were not to 
interfere with the execution of its processes on any grounds 
whatsoever. The following mstances demonstrate the zeal of the 


Government to assist, and cooperate with, the Court. 


Tel Chapter VI, p.311. 


2 


This can be inferred from his private correspondence with An- 
etruther on all kinds of affairs including even political and 

military. 

This view is supported by a letter from Anstruther to Wellesley, 
27th March 1799. Wellesley Papers, ‘Jot! mary Item VoeL. I, 
p.508. 


In the year 1800 Osborne, a British resident of Calcutta, 


obtained from the Suworeme Court a Letter of Administration to the 


Estate of a certain Werber, deceased. The latter's property 
and effects had been indeposit with the City Court of Dacca. 
Cimee Werber had been a foreigner (not being a subject of the 
Crown) residing in Dacca for some time past, the Dacca Court 
asserted that he was subject to. tr jurisdiction aud aot to 
that of Suprene Court.+ The assertion seems to be reasonable. 
All the same the Government ordered the Dacca Court to honour 
the writ of the Supreme Court and deliver the property in 
question to Osborne. * 

In 1802 the Governor~General-in-Council readily agreed 
with a suggestion of the Chief Justice of the Supreme Court 


for stationing one of the Sheriff's officers at Benares. This 


was to facilitate the execution of the Court's processes against 


persons resident in that area? They also directed the Judge 


and Magistrates and the Officer Commanding the Battalion at 


Chunar to afford every protection and assistance to the officers 


of the Sheriff.” 


Leta from Register, Dacca Court to Govt., Ist July 1800. 
Criminal Judl. Cons., 20th Nov. 1800, No. 4. 


Tbid. No. 5. (Resolution of G.G.-in-C., 20th Nov. 1800). 


- 


“Civ. Judl. Cons.,26h Aug. 1802, No. 17, 


“Thid. No.20. 
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In 1805 the Sheriff sent an officer with a writ to 
Murshidabad to seize a local resident, Srikanta by name. 
orikanta sought the Murshidabad Judge's protection ,stating, 
on oath, that he had never executed any bond, or made himself 
amenable to the Supreme Court otherwise (i.e. by residence 
in Calcutta). On the basis of the above statement the Judge, 
Becher, deferred his permission to the Sheriff's Office for 
seizing the person of Srikanta, and wrote to the Government 
fox instruction. + The cies s ahaa id Seloen gr renarked 
that whenever any question arose regarding any person being 
subject to the jurisdiction of the Court or not, the Judges 
of Supreme Court alone were competent to decide the issue.” 
Becher was té1d that his resistance to the Sheriff's writ was 
unjustified and he was bound to render every possible assist- 
ance to the Sheriff's officer.” 

In the same year, Massie, the Judge of Nuddea, refused to 
assist the Sheriff's officer in seizing an estate in satisfaction 


of a process of the Supreme Court issued in the case of William 


setter from Becher to Govt., 2nd Jan. 1805, Civ. Judl. Cons., 
LlOth Jen. Beh, to. 15. 


Letter from Secy. & Govt. to Murshidabad J., 10th Jan. 1805, 
Civ. Judl. Cons.,l0th Jan. 1805, No.1’. 


“Ibid. 
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Marshall vs. Raja shambiu Chandra.” The reason for the Judge's 
refusal was that the said estate (which had been assumed by the 
Supreme Court to be the property of the Raja) had been mortgaged 
to a third party who had already obtained its possession, under 
an order of the Nuddea Court. Massie referred the case to the 
Governnent. 

After consulting Advocate General Smith on the case, 
the Government reiterated their earlier stand. The Nuddea Judge 
was informed that his resistance to the Supreme Court's order 
had been absolutely wnjustified.* A Circulsr Order was also 
issued to all the Judges and Magistrates in the Provinces for- 
bidding them to resist the processes of Supreme Court on any 
plea whatsoever and requiring them to assist the officers of 
the Supreme Court in every possible wae” 

The above decision of the Government stands in exact 
contrast to their attitude in the case of Banarsi Ghosh vs 
Radha Mohan Ghosh in 1796." This indicates that the Bengal 


L eepe Judl. Cons.,/4th Nov. 1805, BOP 3; 


“Civ. Ju@l. Cons., 4th ov. 1805, No. 5. 


“Ibid. No. 6. (Circularr Order dtd. %th Nov. 1805). 


“See ante pp. 53:8 24 


Government were now determined to extend their cooperation 
for a smoother functinning of the Court. 

In 1818 the Government of Bombay solicited instructions 
from the Bengal Government in a case in which the Judge of 
District Salsette (under the Bombay Presidency/ had protested 
against the operation of a writ of the Supreme Court of Bombay 
on property situated within his jurisdiction.~ Spankie, the 
Advocate General of Bengal justified the action of the Bombay 
Supreme Court saying that it was the constant practice of the 
Supreme Court of Calcutta to issue writs against properties 
situated in the mofussil if their owners happened to come 
within the jurisdiction of the Court.- "The jurisdiction of 
the Supreme Court," he commented, " was confined only by the 
description of persons, and I have never heard of resistance 
or remonstrance against the legality of such writs by any 
Judge and Magistrate [of Bengal/,or by any other person, for 
which, indeed, there could be no column or Peundatien. 


The Bombay administration was instructed accordingly by 


the GovernorsGeneral—in-=Couneiy.* 


a JuaL, Cons. , L6th Cet. 1816, Wo.20. 
a 

TRids, NO; 22. 

"Tbid. 


tT paa., No.23. 
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In 1820 the Sheriff requested the assistance of the 
Government for delivering the possession of certain Talwks 
(Estates) in the District of Midnapore to a particular person, 
in the execution of an order of the Supreme Court.? The Govern- 
nent responded’ enthusiastically. They drew the attention of 
the Magistrate’ of Midnapurw to. the Circular Order of 7th 
November 1805° and ordered: "You will of course give such 
assistance as may be necessary to the sheriff's Officers ... 
in the legal executinn of the prooeeans 

In 1822 the Government kept silent cver a very strong 
protest made by the S.D.A. against an alleged invasion of their 
jurisdiction by the Supreme Court. 4 

so far the Supreme Court had functioned smoothly. Their 
writs against the persons, or properties of individuals (both 
British and Indian) had been running freely throughout Bengal 


without any hindrance. Whether an Indian or any other person 


civ. Judl. Cons.l5th Cet. 1820, No. 17. 


ota ente, p. 344. 
Civ. Jual. Cons.l3th Oct. 1820, No. 20. 


ton the case of Parsan Lal. vs. Baijnath Sahu, see Chapter VI, p285 
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living outside Calcutta was subject to its jurisdiction 
or oe left to the determination of the Judges themselves. 
And their decisions were never disputed or doubted. 

But with the arrival of Bentinck in 1828, the earlier 
passiveness of the Bengal Government towards the Supreme Court 
vanished and an attitude of criticism and hostility towards 
the Court started developing. Several factors might have caused 
this change. 

The Government of Bombay and the Supreme Court there had 


1 As 


been locked in bitter dispute over the past few years. 
a result, a general reaction against the King's Courts may have 
been growing at the controlling Presidency. 

With the appointment of Metcalfe as the Vice-President 
of the Supreme Council, in 1828, a very strong authoritarian 
element was introduced in the Bengal administration. This was 
irreconcilable with any degree of passivity or acquiescence on 
the part of the ruling power, towards the exercise of any 
authority by the Court which had not been explicitly sanctioned 


by the Statues. Metcalfe's ideal was an all-pervading 


Executive. In the Districts he desired the Collectors to 


line origin of the Bombay dispute had been the Supreme Court's 

assertion of a right to issue writs of habeaus corpus for the 
release of Indians detained by the Government,and the Govern- 
ment's firm denial of it. 


1 
be vested with the powers of Judgeshiv as well as Magistracy. 
He lamented? the fact that the Executive (Governor-veneral- 
in-Council) had dissociated themselves from the functions of 
the Company's highest tribunal of justice - the 3.D.A.° And 
he wanted the Supreme Court to function in complete subordination 
to the ruling power. He observed: 

"To me, it seems quite clear that the supreme 

power ought to rest with the Government, and 

that in any case in which the exercise of the 

powers of the Court might be deemed injurious 

to the safety or welfare of the State, the 

Government ought to possess authority to suspend 

the function of the Court, as regarding that parti- 

cular case,and the Court be bound to acknowledge and 

abide bi the restrictive powers of the Government 

pending a reference to a superior authority in 

England. "3 
Metcalfe's influence was another factor shaping the attitude 
of the Administration towards the Court. 

Lastly, the Governor-General, Bentinck, himself was 
not very happily disposed towards the Court. The conflict 
between the Judges of Madras Supreme Court and the Government 


during his administrationof that Presidency was most likely 


to have prejudiced his mind with a feeling of apprehension to- 


Aeig Chapter IV, p. 205). 
“tad Chapter VI, p.312. 
“Minute of Metcalfe (Vice-President-in-Council in Secret 


Dept.» Loth april 1829 , Parl. Papers, 1931, Vol. G, aAppe Ve 
knel. S, pp. 15-14. 
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wards the exercise of unauthorised powers by the Judges of 
the King’s Court. He actually apprehended great, injury to 
the Government and the people of Bengal. from the powers 
assumed by the Supreme Court,and he rejoiced at the assurances 
given by Ellenborough (President, Board of Control) to support 
the Government against the Court. He wrote; "... I shall hail 
as a great public benefit the communication of your determination 
to support the authority of the Government, and to protect the 
feelings and interests of the Natives against the ever-extending 
jurisdiction and the ruinous processes of the Supreme bone ae 

With this composition the Bengal Administration became 
determined to dispute some of the powers which the Court had 
assumed, not from any specific. provision, but by an interpreta- 
tion of the Statues. The Governor—General wrote to the Supreme | 
Court: 

"On several important points the jurisdiction 

of the Supreme Court appears to be doubtful, 

productive of alarm to ow native subjects, of 

embarrassment to the local Governments and dis- 

creditable to our country. In some instances 

it seens that those Courts have been compelled 


by a construction of law, contrary to the probable 
intention of the Legislature, to extend their 


ee 
“Bentinel to Ellenborough, 6%h July 1829. Colchester Papers. 


« e ° ° ° ‘aed ° ° s 

jurisdiction’ in [sic/a degree inconsistent 
* * ° t 

with the public convenience...."+ 


In 1629, the Vice-President-—in-Council specifically 


alleged that the Supreme Court had exceedéd their jurisdiction 


; vp 
in four cases over the recent years. Those were: 


1) Case of Morton ve Mehdi Ali Khan; 
2) Case between two British partnership firms of Calcutta; 
3) Case of Khudabaksh and 'C' vs Government, and 


4) Case of Umesh Chandra Pal Chandhry and Rattan Chandra 
Pal Chandhry vs Prem Ghandra Pal Chandhry_ and others. 
It may be worth narrating, briefly, the issues in each of the 
above cases, the allegations of the Government about the 
Court having exceeded their jurisdiction, and the replies of 
the Supreme Court to such eh aed.” 
In the first case the Plaintiff, Morton, was a British 
resident of Calcutta. He had commenced an action in the 
Supreme Court against one Mehdi Ali Khan, for the recovery of 


certain debts. Though the Defendant, a resident of Oudh, had 


never lived in Calcutta he was carrying on some trade there, 


, 
“Letter from Govn. Gen. to Supreme Court, 14th July 1829, para 4. 


Parl. Papers 1831, Vol. 6, Appx. V, p-2. 


“vetealte' s Minute, 15th April 1829) Parl. Papers Lea g VOL eG, 


Appx V, pp. 20-28. 


the issues in three of the above cases (Nos. 1, 2 & 4) and Lie 


Court's answer to the allegation of the Govt. (vide Bentinck 


"s and 


KRetcalfe's minutes on the on dapat pages) have been stated in the 
Letter from C.Grey, C.J. of Supreme Court,to G.G.-in-C., 22nd Oct. 


L629, Parl.Papers 183£;. Yol. 6, Appx V¥, @iiel. 19. 
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through his servants. The debt was alleged to have been contracted 


by the servants on behalf of their master Mehdi Ali ning. The 
Supreme Court considered the Defendant as amenable to their 
jurisdiction, took cognizance of the Plaint and had the goods 
and properties of Ihan seized. 

The Government contended that Mehdi Ali Khan could not be 
subject to the jurisdiction of the King's Court because he was 
not only an Indian living outside Calcutta, but he was not even 
a resident of any part of Company territory.” And without his 
having voluntarily submitted to their jurisdiction, the Court's 
assumption of jurisdiction over him was entirely illegal. Be- 
sides, the Government asserted that the allegation ¢ the debt 
on which the action against Khan was based was false. 

As to the ground of action being a fake, the Chief Justice 
stated that no Court could beso constituted as to be !"exempt 
from the evil consequence 's of perjury". But in fact there had 
been nothing to warrant the assertion of false testimony on the 
part of the Plaintiff. about the Government's claim of Mehdi Ali 
Khan being: without the jurisdiction of the Court, the Chief 


Justice gave the following reply. 


1 
~Qudhn was Nawab's territory. It was directly administered by him. 
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He accepted that no specific provision had been made 
in the Statutes for the Supreme Court exercising jurisdiction 
in such cases. Statute 2ly Geo. I1I.Coh.70, 3.28 (of 1780) 
had prohibited a British subject from living beyond the radius 
of ten miles of Calcutta without obtaining a Special License 
from the Government. The Chief Justice asserted "with confi- 
dence" that even the above provision did not intend to place those 
established at Calcutta without a legal remedy there, against 
an Indian traderor DSanker of Calcutta, who might choose to live 
away from that city. Besides, argued the Chief Justice, the 
meaning of the word "inhabitants" could not be confined to 

a 

include only ae This had been eStablished long before 
by okies, ot. 22y Hen. VIII. Chap. 5, regarding repair of 
bridges had made the inhabitants of the Shire or Riding liable 
to contribute towards the repair and maintenance of the bridges 
in the locality. From this Coke had construed that although a 
nan may be dwelling hn a foreign country, yet if he had lands 


or tenements in his possession or management in the country (England) 


84, Edward Coke was Attorney General of England at the beginning 
of the 17th century. He later became the Chief Justice of 
Common Pleas and Chief Justice of King's Bench during the early 
otuart period. He is famous for his *Reports and Institutes? 
which form an important contribution to the evolution of the 
iinglish legal system. 


he was an “inhabitant both where his person dwelleth and 

where he hath lands or tenements in posession. yi" Fence 

to regard Mehdi Ali Khan as being beyond the Court's juris- 
diction, just on the ground of being a resident of Oudh, 

without considering the fact of his having trading establishments 
in Calcutta, would have been establishing a precedent contrary 

to the principle established. by Coke. It would also, argued 

the Chief Justice, have been at varianee with the principles 

of justice and against the ordinary course of Law of Merchants 
ofmost civilised nations of the world. Ee also emphasised 

the practical inconveniences to the settlers in Calcutta if 

the word "inhabitants" was interpreted to include physical re- 
sidents only. It was common for Indians to carry on extensive 
trade, dealings in money and securities, at Calcutta by means of 
servants, while they themselves resided at Murshidabad, Patna, 
Dacca, Benares or elsewhere. Besides, it would follow from 

the above construction that any Indian resident of Calcutta, 
having all his transactims and property in Calcutta, might cease 
to be an inhabitant of Calcutta the moment he chose to remove 
his physical presencefrom the city. There being no court at 


Calcutta which had any means of providing for the trial in the 


sooke TE, Inst# 697, p- (02. Quoted by Sir J. Franki; Judge or 
Supreme Court. Minute of J. Frank, 23rd Sept. 1829, Parl. Papers 
1651, Vol, G'S. 
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Provinces, the net result of the above construction would be 
that the Wercantile parties of Calcutta might have to ask for 
licemees’ to go to half the Zillah Courts of Bengal, if they 
had to wie Hand with whom they dealt only in the vicinity 
of their own dwelling places. 

The second case in which the Supreme Court was alleged 
to have exceeded its jurisdiction was one between two British 
flertnership firms of Calcutta. One had made some advances of 
money to the other, who subsequently became insolvent. The 
Creditors obtained a Decree from the Supreme Court and the 
entire property of the insolvent Partnership, including some 
stockg in trade, indigo factories and Properties lying in- 
Barailly, were seized by the Sheriff in satisfactimof the 
Decree. 

The Government charged that the Court had no authority 
to seize the properties in Barailly, particularly when there 
were local Indian Creditors of the insolvent firn. 

The @hief Justice answered that, since no law of Bankruptcy 
or Insolvency had yet been introduced into India, each Creditor 


had to take care of himself. As for the Court's right to seize 
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property situated outside Calcutta, he stated that the same 
was absolutely necessary under particular circumstances, 
for the fulfilment of its task. The Court was empowered to 
decide suits. He enquired: "...what sort of determination 
would it be if the Defendant, by removing himself and his 
soods and chattels, during the progress of the suit, beyond 
the limits of Calcutta, might make execution impossible and 
the judgment owgatory?" 

The third was a Criminal case in which four Indian 
thikeh} GavieMat Galowkia waee inmolwpee They were Khudabaksh, 
Sadatullah, Shallaroo and Asgar Khansamé. The first three 
were charged with burglary committed just outside the limits 
of Calcutta, and the fourth with having been in possession 
of stolen goods. They were all tried by the Judge of Circuit 
of Calcutta Division. Khudéabaksh, Sadatullah and Shallaroo 
were acquitted by the Company's Court because their guilt could 
not be proved. Asgar Khansamay was released because the Company's 
Court could not take cognizance of his case since he was found 
in possession of the stolen goods at Kalinga, which was within 


the defined limits of the city of Calcutta. The Magistrate of 


lonis case has been described in detail, and the allegations of 
the Government answered in Letter from Supreme Court to Board of 
Control (n.d.). Parl. Papers 1831, Vol. 6, Appx V, Enels. 16-18, 
pp. 44-48. 


the Suburbs of Calcutta, after releasing all the above prisoners 
from his custody (as per the above order) referred those persons 
to the Calcutta Police for investigation into their characters 
because they were inhabitants of Calcutta. The Calcutta Justice 
cf] Peace (i.e. Magistrate) took them in his custody and committed 
them for trial before the Supreme Court. The latter took up their 
trial and convicted all four. 

The Government charged the Supreme Court for not only 
having exceeded their jurisdiction by trying Indians for crimes 
committed outside Calcutta, but also of having violated the 
privilege of vie Company's judiciary by retrying three of the 
prisoners already tried and acquitted by the Calcutta Provincial 
Courts 

Ae to the first part of the allegation, the Chief Justice 
claimed that thematives of Calcutta were to be considered 
British subjects, under the meaning of Act 13y Geo. III. ¢C. 635 
S.14 (of 1773) and the Charter establishing the Supreme Court, 
and hence were amenable to that Court for all acts done within 
or without Calcutta, in the same manner as an European born 
British subject. The Chief Justice's reply to the second part 
of the charge (i.e. about taking up the trial of a case already 
decided by Company's Court) was that, in the first place, the 


Supreme Court had no judicial information about the parties 
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having been already tried and arraigned by the Company's Court. 
His impression had been that the Calcutta Provinciel Court 
had mer@ly disclaimed the cognizance of the case on the ground 
of the parties being residents of Calcutta. Even # the Supreme 
Court had the information,that, in the opinion of the Chief 
Justice, would not have formed any legal ground for the acquittal 
of the: prisoners. 

In the last case (that of Umesh Chandra Pal Chawdhry and 


Rattan Chandra Pal Chandh 


ve Prem Chandra Pal Chaudhry and 'C') 
both parties were residents of Calcutta. The case had been for 
the partition of an @state in Nuddea District which had been 
jointly owned by the Plaintiffs and the Defendants. In 1829 
the Supreme Court decreed the partition, adjudging to the Plaintiffs 
a certain fraction of the joint @state. They also assigned the 
specific villages and lands constituting the Plaintiff's share. 
As the public assessment of revenue had so far been on the whole 
estate, the Court, after assigning the shares, also distributed 
the public assessment on each. And to compel the yerformance of 
the Decree, the rents and profits of the joint @state were se- 
questered and an officer of the Court was appointed as Receiver 
to collect the Revenue on the spot. 

The last action drew the strongest objectinn from the Ad- 


ministration. The Revenue Board protestéd that great inconvenience 
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was likely to be caused by the appointment of an Huropean 
officer of the Court to collect the public revenue because 
that officer would not be amenable to the Mofussil Courts 

or liable to the penalties prescribed for the undue exaction 
of rent.* 

Holt Mackenzie apprehended that he appointment of 
Receivers by the Supreme Court would prejudice the revenue 
collection.* Metcalfe stated that such an action was cal- 
culated to set the Regulations of the Government at nee i 

The Government also contended that the Supreme Court 
had no authority to partition or transfer property in the 
Mofussil. Though Advocate General Pearson admitted that such 
a power had been exercised by the Court from the earliest 
times, he doubted whether it had any legal basis & at 

The Chief Justice's reply to all this was that under 
the Charter coke srtine the Court, full and exclusive powers 
had been given to them to decide suits between inhabitants of 


treltibn from Board of Revenue to Vice-President-in-Council, 


6th March 1829, para 3, Parl. Papers. 1851, VoL.6; Appx Vi" Buel. 7 


“oun koe in the Note by Macnaghtén (Register of S.D.A.) dtd. 
9th April nee; Parl..Papers 1651, Vol. 6; Mippx V, Bocl.. ide 


*Minute of Metcalfe, 15th April 1829, Parl. Papers 1651, Vol. 6, 
Appx V, pp. 20-28. 


fons s opinion was given by Pearson in the case of Hurruck Chandra Ghosh 
vs Bundichand Datta, Civ. Judl. Cons.,24th July 1628. Nos. 1-5. 


Calcutta. By Statute 2ly Geog. III, Gab.70, 8.17. the Court 
was given full authority to decide disputes concerning their 
succession and inheritance. There could be no other way of 
securing the adjudged shares in the Mofussil except by appoint- 
ing a Receiver. He argued: 

"It can not be seriously meant as a more easy 

proceeding that a suit should be instituted 

against an inhabitant of Calcutta in each Zillah 

in which any of the Talawks /Sstates/may be; 

or even that this CoO urt, after having declared 

the rights of the parties to a partition, should 

direct them to bring a second suit against the 

Defendant in any other Court /of the Company 

and take the chance of having the same thing de- 

ereed all over again..." 

In 18351 the Bengal Government reportéd another series 
of cases to London in which the Supreme Court had exceeded 
their powers by exercising jurisdiction over succession to, 
and transfer of, property in the Mofussil.+ On one of such 
cases (Kistonand Biswas vs Prey Khrishna Biswas) Advocate 
General Pearson repeated his earlier oeduten™ that the Supreme 
Court had been exercising this power without the sanction of 

ge 

the Legislature.” He admitted, at the same time, that this 
rude Letter, (1920 ‘Aprid: 1651, Vol. bi 


> ante 
won <r 358. 


pa eaadi to Govt., 3rd Feb. 1851. Printed in Circular Orders 
of S.D.Aa., (by T. Jones 1855), pp. 360-61. 
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authority had been exercised by the Court from the earliest 
times, without being challenged. Cases in which this issue 
had appeared upon the pleadings had gone to England on 
appeal and the King-in-Council had decided them, without it 
having struck them that the Supreme Court had exceeded their 
jurisdiction. 

But while the Governments of Wellesley, Barlow, Minto, 
Hastings and Amherst had acquiesced and assisted in the exer- 
cise of such a jurisdiction by the Court, the administration 
of Bentinck and Metcalfe were bent upon challenging its pro- 
priety. Metcalfe informed the Directors that: "In our address 
to the Judges [of the Supreme Court/as well as in our corres- 
pondence with the Governor General, we have specially fuarded 
against the drawing of any inference which might imply an 
acquiescence, on the part of the Government, in the jurisdiction 
exercised by the Supreme Court over Estates in the Bathesit. °° 
He then urged the Directors to press the Privy Council to give 
a clarification or to obtain an explanatory enactment from the 


Parliament sce 
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] 
“Judl. "Letter, 19th April 1831, Vol. 15. 
*rbid. | 


GAD 


It may be noticed from the preceding narrative that 
all the disputes between the Covrt and the Government origin- 
ated from the issue of the former's processes against persons 
or properties in the Mofussil. Metcalfe alleged that the 
Judges were always inclined to take advantage of the vagueness 
of the Statips and extend their jurisdiction beyond the actual 
provisions. He said that the Barristers and Attornéys of the 
Court also had the strongest inducement to urge such extensions 
as their income improved with the increase of business brought 
before the Gourt.? 

The Judges of the Court, on the other hand, complained 
of a lack of cooperation from the Government. They regretted 
that instead of trying to bring about a synthesis between the 
Company's: judiciary and the Supreme Court, the Government had 
been inclined to erect their judicial structure separately and 
in a form of opposition to the King's Court.” 

Both were extreme views. In fact the incidents of con- 
flict between the Court and the Government, either during the 


pre-18CO period, or during the post-1828 period, were neither 


Leiiirte of Metcalfe-in-Council, in Secret Dept.g15th April 1829, 
Parl. Papers 1831, Vol. 6% Appx. Vi.yEoem.. &: 

“Letter from Supreme Court to Board of Control, Sept. 1830, 
Parl. Papers 1851, Vol. 6, Appx V, No. 26, Encl. 4. 
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the outcome of a passion on he part of the Judges to enlarge 
their powers, nor the result of an attempt by the Government 

to obstruct the functioning of the Court. The occasions for 
friction arose out of the inadequacy of provisions with regard 

to the jurisdiction of the Court and the consequent uncertainty 

in the exercise of their powers. Neither St. Loyceo. Tilt « Caps 

635 (of 1773), by which the Court had been created, nor St. aly 
Geo. III. Cap. 70, by which its jurisdiction was redefined, 
Specifically provided for the contingencies in which the Court 
might have to issue processes against persongor properties outside 
Calcutta. As it came to be, persons or properties coming directly 
under the jurisdiction of the Supreme Court often involved persons 
or properties lying in the Mofussil under the exclusive jurisdiction 
of -the Company's administration. The Supreme Court, when called 
upon to decide such cases, were “faced with the choice of either 
issuing their processes in the Mofussil or abandoning their 
legitimate: jurisdiction over persons or properties within Cal- 
cutta. The Government, on the other hand, found the sanctity of 
its own administration threatened, when the writs of the Supreme 
Court started running into the Districts. Very often @states 
attached or sequestered by the Supreme Court were found subject 

to another litigation in the Company's Court, or even already 


adjudged to be a particular party by the latter. 


Persons directly subject to the Court's jurisdiction 
often held lands which contributed their share of revenue to 
the administration. In the suits against them the Court fre- 
quently found it necessary to seize, divide or sell such lands. 
Yet by Bt: ay GEO. III. Cap. 70. S. &, they were forbidden tec 
exercise jurisdiction in any matter which concerned public 
revenue. This was ancther ambiguous proposition that the Court 
had to deal with. 

Even the definition of persons who were to be subject 
to the Court's jurisdiction was left vague in’ Statues. This 
gave rise to many doubtful cases. Under the Charter of 1774 
the jurisdiction of the Court was prescribed over certain 
classes of persons. Among them were all “British” subjects 
and all inhabitants of Calcutta, whether Indians or Europeans. 
The question was - who were the British subjects? In St. 2ly 
Teo. III and other Acts, the term "British subject” is never 
used in a sense to include any category of Indians. But even 
in 1773, Calcutta was Crown territory and the Indians living 
there must have been regarded as subjects of the Crown. That 
is why they were made amenable to the King's Court. A distinction 
had therefore to be maintained between the “British subjects" 


and the “Subjects of the ese This distinction was never 


Leet from Supreme Court to Board of Control, Sept. 1830. 
Parl. Papers 1831, Vol. 6, Appx V, No. 26, anel. 4. 
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specifically provided for by any of the enactments. It 


rested upon the inference drawn from the term “British Subjects" 


in the several Statutes, particularly St. 2ly Geo. lille Caps.-72. 
Tt was generally agreed that the term “British subjects" 
included al persons born in Great Britain, or whose fathers 
or Paternal grand Fathers were born there, so as to exclude 
the Hindu and Muslim inhabitants within or without the Pyeni— 
dency towns ¢ 

The liabilities of the “British Subject” were fully de- 
fined by the Statutes. He was to be amenable to the Supreme 
Court for any Criminal acts ccmmitted in any part of the Presi- 
deney.= In Civil causes too he was liable to the same Court 
so long as he resided in Calcutta. But if he went out of Cal- 
cutta as a private citizen, he was required to obtain a licence 


from the Company's Government. ° If he wanted to live anywhere 


beyond a radius of ten miles from Calcutta, for personalreasons, 


he was required to execute a bond making himself amenable to 


4 
the local Company's Court in Civil actions against him. By 


, 
“Letter from Supreme Court to Board of Control, sept. 1830. 


Parl. Papers. 1632y Vol. 6, Appx V, Nos .26, Bnel.- 4. 
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“an exception was made to this rule by St. 53, Geo. III. Cap. 155 passed 


in 1813. By Cl. 105 of the Act British subjects residing outside 


the Presidency towns were, for petty crimes, made amenable to punish- 


ment by fine up to Rs. 500/- by the local Magistrate. 


“By Section 28 of St. 21, Geo. ITI, Cap. 70. 


‘By Regulation XEVIIL of 179%. 


St. 535y Geo. TIT, Cap. 155,°0f 1815; British subjects residing 
in the interior were generally made aienable to the local Courts 
of the Company in all Civil actions against Indians. No bond 
was to be required now. Sut the British subject was allowéd 
the choice of appealing from the local Court's decision to the 
Supreme Court, instead of to the S.D.A. 

But the position of @m Indian inhabitants of Calcutta 
who wt only "Subjects of the King” was not as certain once 
he left Calcutta. He was required neither to take a licence 
for going out of Calcutta into the Provinces, nor to execute 
a bond when he transferred his residence from Calcutta to some 
place in the interior. What would be his position if he de- 
cided to go out of Calcutta or to kive in the interior? To 
whom would he be amenable if he committed a Crime outsi@e Calcutta? 
In the absencs: of any statutery declaration the answers to such 
questions had to be supplied by interpretation. From the practice 
followed by the Supreme Court it is apparent that they tended 
to place the Indians of Calcutta in thesame position as the 
British subjects in respect of their liabilities to the Court. 
Thus Indians living out of Calcutta were allowed to sue, or be 
sued by, the Indians of Caleubtast This was obviously dme under 
the sanction of that elause of the Charter which permitted 
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Indians not amenable to the Court to submit voluntarily 

to their jurisdiction, in suits instituted against them by 
British subjaetes Likewise the Supreme Court regarded the 
indians of Padeuhtas able) in the same manner as the 

British subjects, to them for crimes committed in any part 

of the Presideney,” The Court was willing tc goceven a 

step further. They claimed that the existing legal status 

of even the Indians living out of Calcutta was the same as 
that of the Calcutta Indians. They were now equally subjects 
of the Crown and there was no constitutional justification 
why even they shondd not be liable to the Supreme Court for 
crimes committed aniraanee Their reasoning was as follows: 
In the Charter of 1774 the term “British Subjects" had been 
-used generally to exclude the Indians living outside Calcutta 
who, though being governed by the Company, were still nominally 
regarded as the Subjects of the Moghul Emperor. But since 
then the situation had materially altered. Thoush it can not 


be precisely stated when the dominion ¢ the Moghul Emperor 


ee ante pr 327. 
* ~ 
“Particular reference: case of Khudabaksh and 'C'. See ante pp. 


“Letter from Supreme Court to Board of Control (n.d.), 
Parl. Papers 1831, Vol. 6, Appx. V, Encl.s 16-18. 


formally terminated and that of the Crown began over the 
whole of the Presidency, it was at least clear that the 
sovereignty of the British Crown over all the territorial 
acguisitions in India was indirectly asserted in 18135 by 
Act 53y Geo. ITI, Cap. 155. In that Statute the territories 
under Company's administration lying outside the limits of 
the Presidency towns of Calcutta, Madras and Bombay are 
denominated throughout as "British Territories". And from 
this it followed that all those living there were King's 
subjects. 

The Judges even argued that so far the Supreme Court 
” the only tribunal in Bengal which was legally (under the 
Parliamentary Statutes) competent to try charges of crimes 
and misdeneanours., other than abuses in collection of weverue.” 
they claimed that the entire establishment of the Sadar Nizaaut 
Adalut and the subordinate Courts of Criminal justice created 
and maintained by the Company had been made without any authority 
of the Crown or Parliament. St. Aly Geo. LET, Cap. 70. had 
recognised the existence of the Courts maintained by the Company. 


But the only Courts mainta2ed by the Company then were the S.D.A. 


letter from Supreme Court to Board of Control (n.d.), 
Parl. "Papers. 16523 sVola-6,) Appx VY, No,, 26, Edcis 4y pe. TL7=2A0; 
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and the subordinate Courts of Civil fudicature. The Sadar 
Nizamut Ad&lut and the entire machinery of Criminal judicial 
administration was then under the managementof the Nawab. 
The Company took over the Sadar Nizamut Adalut and the ad- 
ministration of Criminal justice from him in 1790. ‘The arrange- 
ment was incorporated in the Regulations passed by the Government 
in 1793. But in 1793, the Judges argued, no power had been 
created by the Crown or Parliament, under which, except for 
revenue offences, the Bengal Government could establish Courts 
of Criminal justice. 

The legal analysis of the Judges might not have been 
wrong though it would have been impracticable and impossible 
to put that into practice. The Judges never did, in practice, 
regard the Indians living out of Calcutta as amenable to their 
Court for crimes committed by them. Nor did they ever challenge 
the existence of the S.N.A. or the subordinate Criminal Gourts. 
Their arguments were only meant to prove that the jurisdiction 
already being exercised by them was well within their permitted 
authority, 

The stand taken by the Government boiled down to this. 
Indians were subject to the Supreme Court's jurisdiction only 
so long as they lived in Calcutta. Once they moved out of 


Calcutta they moved at of the Court's jurisdiction, both in 
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Civil and Criminal matters. After leaving Calcutta they could 
be liable to the Supreme Court's jurisdiction only for crimes 
commited during their residence there, but for any crimes 
committed outside that city they were to be subject to ordinary 
jurisdiction of the local Company's Court.” 

so long as the Parliament did not declare its actual 
intention on the above issues both the Court and the Government 
could assert with equal justification that their own inter~ 
pretation was correct. Here lay the seed of contention. Metcalfe 
richtly observed that,after 1780, 


"Gither from a better understanding of the in- 
tentions of the legislature, or from a mutual 
moderation between the Government and the Judges, 
or from a submission the Government to gradual 
or quiet encroachments [oy the Supreme Court/ 

... there has not been the same degree of mis- 
understanding or dispute regarding the powers 
of the King's Courts; but it is evident from 
what is now passing on at this Presidency and 
from what has happened before, both at Madras 
and Bombay, that seeds of dissension still exist 
in the undefined condition of the jurisdiction 
of the Supreme Courts."2 


Following the recent disputes several suggestions were 
made for working out an arrangement that would reduce the 


tothe views of the Government are deducible from Metcalfe's Minute 
in Secret Dept., 15th April 1829, Parl. Papers 1851, Vol. 6, 
Appx V, Encl. 8. 


“Metcalfe's Minute, 15th April 1829, Parl Papers 1831, Vol. 6; 
Appdx. Vj encl « 6: 
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chances of friction between the Court and the Government. 

The Chief Justice, Sir Charles Grey, advocated the formation 
of the territory within a certain radius of Calcutta, into 
the Province of Calcutta.* In this area, all the inhabitants, 
British or Indian, were to be subject to English law, which 
was to be administered by a chain od Courts, with the Supreme 
Court at the top. The latter was to cease being a Court 

of original jurisdiction and become entirely a Court of Appeal 
from the decisions of the subordinate Courts in the Province 
of Calcutta. In the remaining territory under the Presidency, 
a different system of judiciary, applying Indian laws, was to 
function under the exclusive control of the Governor-General-— 
in-Council. Persons, either British or Indian, residing in 
this seu, ers doihe guticely aubsest to these Hodis wa 
the Indian laws and usages. 

The above proposal was apparently intended to create 
two watertight compartments within which the two judiciaries 
could function separately without any encroachment upon ach 
other. But when the general administrationof the country was 


the same it would have been most impractical to bifurcate it 


dietter from Supreme Court to Board of Control, Sept. 1830. 


Parl. Papers, 1831, Vol. 6, Appx V, No. 25, Encl. 4, pp. 117-40. 
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merely for the purpose of judicial administration. Bentinck 


found the proposal objectionable on political and commercial 


grounds as well. 


From the Government's side Metcalfe suggested a different 


scheme for the reform of the Court's jurisdiction. Some of 


its principal features were as follows: 


i. 


2 


Persons who have never resided in Calcutta ought not 
to beliable to arrest or generally amenable to the 
Court's jurisdiction, on the plea of their being 
inhabitants of Calcutta. on account of pecuniary 
transactions in the city. The property of such a 
person, if situated within Calcutta, could be liable 
to the Court in any case arising out of his business 
transactions within the City. But property beyond 
the limits of Calcutta ought never to be liable to 
the Supreme Court. It is apparent that this was 


directly intended to counter the Court's assertion 


in the case of Mehdi Al slingn 7 


lietter from G.G.-in-C. to Supreme Court (n.d.), paras 9-17. 
Parl. Papers 1831, Vol. 6, Appx V, No. 28. 


“Metaalfe' s Minute, 15th April 1829. Parl Papers, 1831, Vol. 6, 
Appx V, Encl. 8. 


>36e ante pp. 350-4. 
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Indian residents of Calcutta ought to be liable to 

the Court for crimes committed within the limits of 
the city, but ought not to be so for acts committed 
within the jurisdiction of the Provincial Courts. 
Obviously, this qualification had been directed 
against the Court's assumption of jurisdiction in 

the case of Khudabakeh and others.> 

The Court's processes against the puaperties of sersoue 
amenable to their jurisdiction ought not to be executed 
by their own officers but by the local Magistrates. 
Officers of the King's Courts were to be prohibited 
from proceeding beyond Calcutta. The local officers 
of the Government were to be the instruments for 
pains out the orders of the Court concerning 
persons' property situated beyond Calcutta. 

It ought to be the duty of local authorities to bring 
to the notice of the Government any instances (occurring 
within their jurisdiction) of the Supreme Court ex- 
ceeding their known and acknowledged powers. The 
Government, if it agreed with the local officer's 
report, was to have the power of calling the attention 


the 
of the Court to complaint. The Court ought to be 


lose ante pp. 354-57. 


be bound to listen to the reference from the Govern- 
ment and to explain the grounds of their proceedings. 
The Government, if not convinced by the explanation 
offered by the Court, eau a6 have the power of appealing 
to the King-in-Council and, pending the result of the 
appeal, they were to have the authority to suspend 
the operation of Supreme Court's order in question. 
Metcalfe's proposals offered the Court no friendly con- 
promise. It called for a complete submission, by them, to the 
assertions made by the Bengal Government. The Judges, naturally, 
reacted strongly against his suggestions. The last proposition 
was particularly obnoxious. The Chief Justice said: "Of this 
I can never express an approbation until I am told by the sole 
Scipetent aa thority (the Parliament7/that the sovereignty of | 
the King-hn-Parliament is only nominal in India..."* | 
Bentinck also carried on some discussions with the Court 
for exploring ways and means by which the Court and the Govern- 
ment might arrive at a smoother working arrangement. But there 


could be no agreement between him and the Judges.* 


luinute of Chief Justice Grey, 2nd Oct. 1829. Parl.Papers 1831, 
Vol. 6, Appx V, Encl.19. 
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The merger of the Supreme Court with the Company's 
judicial system wan theenswer to all the difficulties, 
Several authorities, including Bentinck and Metcalfe, sub- 
scribed to this idea? 

But the amalgamation of the Supreme Court with the 
Company's judiciary would not have been practicable without 
the creation ofacommon law giving authority for all persons 
end the formation of common codes applicable to Indians and 
Britons alike. 

Meanvhile, the existing rivalry between the Government 
and the Supreme Court had been engaging the attention of 
the authorities in London. A strong opinion was building 
up at the Board for an a veevenusen in favour of the Govern- 
ment. Already in 1829, Ellenborough, President of Board of 
Control, had privately communicated to Bentinck his détermination 


2 


to support the Government against the Court.“ His successor, 


Charles Grant, made a strong plea for putting the jurisdiction 


of the Supreme Courts under the control of Indian Covernnents.> 


lyetcalfe to Bentinck, llth Oct. 1829, Colchester Papers. 


see ante p. 349. 


erant's speech in Parliament. Hansard, Series III, Vol. XIX, 


pp. 512-13. 
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Two more personalities pushed the campaign against the Courts 
with great zeal. They were T. B. Macaulay, the Secretary 
of the Board, and James Mill, the Examiner of Company's corres- 
pondence. 

Macaulay held a contemptuous opinion of the Court and 
expressed it most forcefully with his magnificent rhetoric. 
He regarded the Supreme Courts as unfit to administer justice 
to any class of Indians because the Judges were not familiar 
with their customs and usages. He argued that the maintenance 
of the Supreme Courts (apparently considered to be constituted 
by better qualified Judges and applying a superior system of 
laws) for a handful of British subjects in India gave an im- 
pression of partiality to the latter. This in effect meant 
that: "We proclaim to the people that there are two sorts of 
justice, a coarse one, which we think good enough for them, and 
another of a superior quality reserved for ourselves. "* 

James Mill questioned the utility of maintaining the Supreme 


Courts at all.” He argued that the Courts applying English lavs 


Ivacaulay, Essays, Vol. III, p. 388. 


Minute of Macaulay (n.d.), Parl. Papers,1837-38. Vol. 4.1, pp. 238-20. 


evidence of James Mill before Select Committee of House of Lord. 


29th June 1832. Parl. Branch Colls., 1832, Vol. 77, pp. 119-21. 
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had been originally established to administer justice to a 
small number of Englishmen who settled around the factories 
because it was not consideredsafe to subject them to the 
strange Courts and procedures of the Moghul system. But 
the situation had changed since. A fully fledged structure 
of judicial tribunals was now organised and maintained in 
India by an English administration which was under the con~- 
stant control and supervision of Parliament. Hence it had 
become superfluous to maintain a separate judicial establishment 
for administering justice to a handful of Englishmen. This 
argument was quite plausible. 

Replying to a notion that the Supreme Courts could act 
as a bar to the abtecs” acts of the Government, Mill stated 
that the eoutts could offer guch protection ealy to an English- 
man. This was because the acts of the Indian Government could 
be judged illegal only in relation to the laws made by a 
superior authority (King and Parliament) upon which the rights 
and liberties of the English settlers still depended. ‘The 
rights of Indian subjects were based solely upon the laws en- 


acted by the Indian Governments. Hence there was no question 


e 
The Bombay Supreme Court had made this assertion in effect 
‘by issuing a writ of habeas Corpus for the release of an 
Indian detained under official orders. 
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of an Indian Government committing an illegal act against 
any Indian subject. This point had been more lucidly 
analysed by George Norton, the Advocate General of Madras. 
He observed: 


"The duty of the judicial authority is to ad- 
minister that as a law, and to declare that 
to be illegal, which the Government has pro- 
nounced /to be sof To bar any acts of a 
Government as illegal, is to assume to be the 
Government .... When the Court would bar any 
actsas illegal it is precisely because they | 
are not authorised by Government, though they 


may be under the guise of acts so authorised; 


not, in fact, the Government, but theprgan of 
jthe Supreme Government /i.e. the Britishf 
eee Zwhen only it/ is subjected to be judged 
of or legalit nd 

ee ee ee ee ee ee ee ee 
--- /when only it/ is subjected to be judged 
of or legality/." 

Even as regards the British subjects, Mill commented that — 
there had been wry few instances in which the Government had 
been charged, for injury to an Englishman, before the Supreme 
Court. Besides, he said, an Englishman would have abundant 
means of making his complaints known, and for urging his claims 
to redress (in England) if the Supreme Court ceased to exist. 

_ Mill also denied that the Supreme Court, on account of 


their superior legal knowledge and proceedings, had any influence 


lyorton to Malcolm (Governor of Bombay), lst Jan. 1830, 
Bentinck MSS. 
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in ameliorating the proceedings of the Company's Courts. 
The reason was that the system.. followed in the Supreme 
Court was basically different from that followka.: in Com- 
pany Courts. Also, only a very small section of the popu- 
lation and the Company's judicial officers had the oppor 
tunity of becoming acquainted with the working of the 
Supreme Court. He remarked: "In my opinion the English 
Courts afford more examples of what is to be avoided than 
what ia to be followed in the tribunals erected in India." 
These were the influences that were brought to bear 
upon the Parliament while they considered their verdict on 
- the issues between the Courts and the Indian Government. The 
Charter Act was passed in 1833. One of its main objects 
oe $5 Anprove the Tesielatine eal verorn the conflicting 
judicatures. 
| The Act established a central legislative authority for 
the whole of India. ‘This was to be the Governor-General-in- 
Council at Calcutta. They were empowered to make or repeal 
laws for all the three Presidencies and for "all persons whether 
British or Native, Foreigners or others, and for all the Courts 
of Justice, whether established by His Majesty's Charters or 


otherwise, and the jurisdictions thereof...."°" 


“2 
“St. 384. Will. IV. Cap. 85. 5. 47. 
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Until 1833, the laws passed by the Governments of the 
three Presidencies had no effect in the Supreme Courts. It 
is true that a provision had been aade {under St. 21x Geo. 
III. Cap. 70. S. 28) by which a Regulation passed by the Com- 
pany's Government could become binding in the Supreme Courts 
once it was registered by them. But such aregiatration had 
been left solely to the pleasure of the Judges. The Govern- 
ments of the Presidencies had steadily refused to recognise 
this veto (in effect allowed to the King's Courts) by con- 
sistently omitting to submit their acts for Registration. 
Once a Regulation was refused registration by the Supreme Court. 


its applicability in the Company's Courts even would become 


legally doubtful. The Company's Governments would ae teee Hae: 


risk. Their legislation had, "thanetoxe: iat eee: binding 
on the British subjects and the inhabitants of the Presidency 
towmms. Now it became equally binding on all persons without 
any registration required anywhere, whatever their origins or 
place of residence, and all Courts of law, irrespective of the 
authority by which they were constituted. 

This step had become necessary also peeaiee of the freedom 
allowed by the Charter. to all Europeans, to settle anywhere 
in India. A large influx of Englishmen into the interior was 


now anticipated. If they were to be subject only to the laws 
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made in England, and to a Court controlled from there, the 
local Governments might have to face a tremendous problem 

of maintaining law and order. Bentinck had already emphasised 
this difficulty, as soon as the discussion on allowing free sett- 
-iement to the Europeans in India lad been initiated. 

The long controversy between the Supreme Court and the 
Government of the Company thus came to an end. The latter had 
energed decisively victorious. The jurisdiction of the Court 
which formed the theme of the dispute was now put completely 
at the discretion of the Governor-General-in-Council. Only, 
the Governor-General-in-Council were prohibited from abolishing 
the Supreme Courts without the sanction of the Home authorities. 

One ee ask ae the supeene eoue ee were not abolished 
ana merged into @ common judicial an tah in 1833. The reason 
was that until the common codes suitable for all were framed, 
it was considered prudent to continue administering justice to 
the British subjects wcording to the English procedure. The 
Judges of the Company, who had no professional trating, were 
considered unfit to administer justice according to the English 
legal system. The Supreme Courts were, therefore, retained 
pending the formation of the Indian Codes. 


leentinck to Hllenborough, 18th Dec. 1829. Colchester Papers. 


“st. 3&4. Will. IV. Cap. 85. S. 46. 


A Law Commission had been constituted under the Act of 
1833 for thé purpose of recommending a common legal system 
for India. For several reasons its deliberations were unduly 
delayed. It was only after the Civil Procedure Code was passed 
by the Legislature of India that the existing Supreme Court and 
the S.D.A., and their jurisdictions, were merged into the High 


Courts, established under the Indian High Courts Act of 1861. 
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SOME CONCLUSIONS 


The Company's judicial structure marked a great ad- 
vance over the Moghul system. Uncertain justice according 
to personal discretion was replaced by a more certain 
justice according to the 'rule of law', and for the most 
irregularly distributed judicial tribunals acting without 
any coordination were substituted a gradation of Courts 
uniformly distributed, each exercising control over the one 
below, through the revision of its decisions and inspection 
of its periodical reports on the amount of business transacted 


and pending. The former oral proceedings, which left no 


evidence if. the Judge made a faulty assessment of testimony 


and passed a wrong decision, wre now replaced by a system 
which required every stage of the trial, from institution to 
termination, to be committed to writing. 

But in spite of these revolutionary improvements, the 
judicial structure established in 1793 was not equal to the 
pressure of work imposed upon it. The handful of tribunals 
was unable to cope with the enormous volume of litigation 
which arose. The progressive increase of litigation. had an 
inherent cause in the laws of inheritance in India. There 


being no law of primogeniture either among the Hindus or among 
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the Muslims, each son being entitled to an equal share of 

the family property, there could be no limit to the 

division of property and to the creation of new titles. 
Individual property rights could now be easily contested 

and legally established through the Courts and an increase 

of litigation naturally resulted. A new element of con- 
mercialism which came into operation with the progress of Com- 
pany's rule created new interests and opened fresh avenues 

of litigation. Apart fram these general causes, a factor 
responsible . for a major portion of the litigation was the 
"precipitation with which the Permanent Settlement was 
carried into effect without previously defining the relative 
rights and interests of the Zamindars... and the various 
other classes of the cultivating population. "> While the 
disputes between the Zamindars and the ryots formed the bulk 
of the cases, the lack of recorded documents defining their 
respective positions rendered the settlement of such contro- 
versies complicated and a@ilatory.° The result was the growth 


of a backlog of pending suits and delays in obtaining decisions. 


1yudl. Letter from Bengal (Western Province), 22nd Feb. 1827, 
para. 12, Vol. 10. 
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In the Courts of European Judges it was impossible to have 

a decision within two or three years of the institution 

of the complaint. Even in the Courts of Indian Judges suitors 
had to wait for five to six months before getting a Decree. 
The trials, more particularly in the European Judges' Courts, 
involved a long drawn out process. sometimes, parties had to 
be prepared to be in attendance at the Courts for months 

at a stretch. But obtaining the Decree was not aiiave the 
end of the suitor's pursuit of justice. If the judgment 
'debtor" refused to abide by the Court's decision or order 
voluntarily the Decree holder had to apply for an "execution" 
to the District Judge under whose jurisdiction the "debtor! 


resided or held property. More often than not, the Judge 


was prevented from taking immediate cognizance of the application 


on account of his other pressing duties, and also because he 


already had a waiting list of such applications which deserved 


prior attention. Lord Hastings rightly observed in1820: 
"To pass decrees is unfortunately no test of diligence or 
judgment. But to cause them to be fulfilled, to make them 


effectual to the parties ... fis the ultimate object/... 


These operations require the most serious sacrifice of time." 


Iresolution of Gown. Gen.-in-Council, 14th Feb. 1820, Civ. Judl. 


Cons., 23rd April 1821, Nos. 8 and 9. 
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The Decrees of Munsiffs could be executed by the Judge or - 
the Register only. Hence, a person who obtained a decision 
from the Munsiff of his locality was likely to lose most of 
the advantage of having a tribunal near at hand, if to have 
the decision implemented he had to travel ail the way to the 
District headquarters. 

Not only was the Company's judicial system dilatory 
but it turned out to be intolerably expensive for many. In 
all suits of less than Rs. 500/— the expenses of the plaint- 
iffs were calculated at 22 per cent of the amount or value 
of the case. For instance, if a ryot had to sue a Zamindar 
for an undue exaction of Rs. 120/-, he would have to pay Rs. 
as the institution fee and another Rs. 32/~ on account of 
the subsequent charges on the exhibits and on Pieusese: Wits 
nesses and Peons.* But this anount includes only the ex- 
penses wequimearty the Regulations. It does not take into 


account the allowances for private agents (Mokhtears) whom 


the suitors invariably retained during the trial of their case. 


Iiote of H. Shakespear, Superintendent of Police (n.d.), Bentinck 


MSS., Pw Jf, 2566. 


8/- 


“Rvidence of Holt Mackenzie before Parliamentary Committee of 
enquiry, 3rd April 1832. Parl. Branch Colls., 1832, Vol. 77, pp.4I-44, 


avidence of Mackenzie, 3rd April 1832, Parl. Branch Colls., 1832, 


Vol. 77, pp .4\~43, 


3 
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The delays and expenses of obtaining justice ruined 
many and often prevented sufferers from seeking redress. 
Henry Strachey, the Judge of Midnapur, stated: "I have 
often sen a suitor when stripped of his last rupee and 
called upon for the fee on a document, produce in the Court 
a silver ring or a trinket and beg that it might be re- 
ceived as a pledge..." 

The delay of years before a suit was taken up for trial 
often complicated the issues. For instance, in the interval 
between the institution and the trial of a suit concerning 
the ''forcible dispossession"! of a piece of land, the land- 
marks of the property in dispute might disappear, or the area 
of the land situated on a river bank might increase or de- 
crease as a result of thé anneal dnuntekeons: | _ | 

Another harmful result of the long gap between in- 
stitution and trial was the danger of perversion of the testi- 
mony. While the recollection of facts might be weakened in 
the minds of the genuine witnesses due to the lapse of time, 
it gave the contending parties ample leisure to prepare and 
tutor fake witnesses as well as to influence the genuine ones 


to give concocled evidence in their favour. Perjury among 


Tou. Judl. Cons., 8th July 1802, No.55. 
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Indians was a crime commonly complained of by the contemporary 
Judges. One might wonder whefher the operation of the Company's 
judicial system was not indirectly responsible for it to a 
considerable extent. 

Delays in justice also affected the peace of the society. 
Failure to obtain redress expeditiously through the judicial 
Courts often induced the aggrieved parties to take the law 
into their own hands. This was particularly true of cases 
concerning forcible dispossession of lands and crops, which 
might be the only source of livelihood for the dispossessed 
persons. Under such circumstances the dispossessed party tried 
to recover his property, with the help of friends and relatives, 
by physical EOrees ane PARPOERESE Ory a determined to 
retain the possession, resisted with his own arny of sup- | 
porters. Such affrays, often accompanied with grievous injury 
and murder, became exceedingly common during the Company's ad- 
ministration.> ° 

In 1815, Governor-General Moira assessed the effects of 
Company's judicial system as follows: 

"I am reluctantly compelled to confess that its 


[judicial system's] operation appears not to 
correspond with what was to be anticipated from 


Tyor example, in 1804, in the District of Jaunpur alone 5,700 
persons had been involved : in affrays over dispossession of lands 
and crops: Vide report of Meguthrie, Jaunpur J., 20th May, 1812. 
quoted in Judl. Despatch, 9th Nov. 1814, para 47, Vol. 2. 
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the expectations of those who framed the 

machinery of our judicial administration, 

or from the uprightness of those who exe- 

cute its details: we seem to have accon- 

plished a revolution in society which by 

an unexpected fatality, proved detrimental 

to general morals, and by no means conducive 

to the convenience of our Government." 

The cost of obtaining justice could not be minimised 
without sacrificing the procedure which assured a proper 
investigation before decision, and without incurring the 
danger of overflooding the Courts already in heavy arrears 
of pending litigation. But means must be devised to reduce 
the delays in securing justice. This was the task to which 
the attention of the Bengal Government was constantly rivetted 
throughout the period under reference. After a detailed 
analysis of the reforms made for the achievement of that 
object, it would be worth while noticing the general trends 
influencing their course. 

The Bengal Government's approach until the arrival of 
Bentinck was to find a solution within the fold of Cornwallis's 
ideals. Wellesley separated the S.D.A. from the Council for 


the sake of the efficiency of the Court and because the exer- 


cise of the highest judicial functims by the Executive body 


Iyoira's Minute, 2lst Sept. 1815, para 108, Papers on the 
judicial system of Bengal, I.0.Reg. (71) 197. 
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seemed highly objectinnable in principle. By making this 
important change and withdrawing the preference in favour 

of Zamindars and revenue officers for recruitment as Mun- 
siffs, Wellesley had in fact removed the discrepancy that 

had existed between Cornwallis's philosophy of "separation 

of powers" and his judicial arrangements of 1793. Wellesley's 
successor, Minto, further consolidated this principle by 
providing for a complete separation between the judicial 

and other services. In fact, the absolute faith in Cornwallis's 
principles that was held by Shore, Wellesley and Minto, 

and the advocacy of the S.D.A. after 1812, set up an administrative 
tradition in Bengal which could be shaken only by the con~ 
rer ee ee 
that reforming Governor-General, William Bentinck. The 
inconveniences of the combination of the Judgeship and the 
Magistracy had been repeatedly pointed out by the judicial 
officers of Bengal. The fifth report of the Select Committee 
of House of Commons emphasised its impracticability in 1812, 
and Governor-General Hastings admitted its incompatibility 

in 1815. The Directors came out in 1814 .: with a programme 
for relieving the District Judges by transferring all revenue 
suits, along with the Magisterial function, to the Collectors. 


In 1816 the Directors made their desire imperative on this issue. 
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Hastings himself was amenable to the proposal but he was 

led to reject it under the influence of the S.D.A.and his 
chief adviser, George Dowdswell. It was only on the grounds 
of the absolute necessity of relieving the overburdened 
District Judges that his successor, John Adam, allowed the 
transfer of Magistracy to a few Collectors, and that only 

as a temporary measure. The following Government of Amherst 
firmly opposed the union of Magistracies with the Collector— 
ships and advocated the appointment of separate officers in 
each District as the Magistrate. The Amherst Government allowed 
the Collectors the authority to decide revenue suits but a 
firm control over their judicial activity was lodged with the 
DEstr iat puceres who still held the discretion of ree 
such sites to these officers. 

Cornwallis's scheme of keeping the association of 
Indians with the judicial administration at a very low level 
could not be rigidly maintained because the agency of Indians, 

could be 
unlike that of Europeans, /expanded to any degree demanded by 
the pressure of business without major financial embarrassment. 
Still, the prejudice of the “founder" definitely operated to slow 
down the extension of that side of the judiciary. Until 1821 
the jurisdiction of Munsiffs extended to causes up to Rs. 64/- 


only (an insignificant increase over the limit of Rs. 50/- fixed 


by Cornwallis), and that of Sadgr Améqns up to Rs. 150/-. 
In 1821, on account of the shortage of European officers, 
the Government conceded the extension of the power of Mun- 
siffs to cases up to Rs. 150/-, and that of specially 
selected Sadfr Ameéns to Rs. 500/-. But when the Directors 
suggested the transfer of the entire original jurisdictiom 
to the Indian Judges, in 1824, the Amherst Government and 
the S.D.A, both opposed the proposal on the ground of such 
a sweeping change being beyond the scheme contemplated by 
Cornwallis. 

During his Madras Governorship (1803-07), Bentinck had 
been impressed by Munro and his advocacy of the ryotwari 
settlement. At the same time he had expressed his faith in 
Cornwallis's judicial avetens which hea bees iteroaneed anto | 
the Madras Presidency in 1802. He condemned the previous 
system in which the Collectors were also Judges,* and stateds 
"The judicial system has answered the expectation formed by 
the illustrious founder, our late revered Governor-General." 
Bentinck's above judgment on Cornwallis's system, which was. 


not completely established in Madras until 1806, was premature. 


leentinck to Sir Thomas Strange, 7th March 1805, Bentinck MSS, 
(Pw/Jb). 


“nentinek to Charles Grant, llth May 1806, Bentinck MSS 
(Pw/Jb). 
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It seems to have been founded on his admiration of the 
progressive principles behind it rather than on the ex- 
perience of its practical operatinn. 

Bentinck came to assume the Governor-—Generalship in 
1828, with the memory of his disgraceful recall from Madras 
following the Vellore mutiny in 1807, and with a keen desire 
to acquit himself with credit this time and to restore his 
reputation.+ He had to erase the deficit of ol /o crores and 
set the Company's house in order before the question of re- 
newal of its Charter came up before Parliament in 1833. 
Under these circumstances it was natural for him to adopt 
@ pragnatic approach towards administrative problems rather 


than lean on abstract principles. 


The need for making major changes in the existing judicial 


machinery was immediately appreciated by Bantinck. After com- 


pleting an extensive tour of the Bengal Presidency shortly 
after his arrival he wrote to Metcalfe: "Closely connected 


with the same subject /happiness and welfare of the people/ 


is the administration of justice admitted by all to be greatly 


defective, to be slow, expensive and unsatisfactory to the 


lenis view was expressed by Prof. ©. H. Philips in a Seminar 


lecture delivered at the School of Oriental and African Studies, 
London, on 16th March 1965. The present author agrees with it. 
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people..."* In his reforms Bentinck showed no hesit ation 

in sacrificing Cornwallis's principles for the sake of 
practical benefits, but at the same time he avoided the 
opposite extreme of becoming a slave to Munro's authoritarian 
paternalism, which was pressed upon him by its champions, 
Metcalfe and Mackenzie. Bayley's and Mackenzie's proposals 
for transferring nearly the entire original jurisdiction 

to the Indian Judges, for abolishing the Provincial Courts 

and the District Registerships, found ready acceptance from 
Bentinck because they coincided with the scheme of achieving 
maximum efficiency with minimum expenses. But the proposal 
for making the decisions of the highest Court subject to 

the approval of the Government advocated by Metcalfe and 
Mackenzie were indignantly rejected by him. Likewise Met- 
calfe's scheme for uniting the functions of Judge, Magistrate 
and Collector in one officer at the District level was refused 
consideration. Bentinck accepted the plan of generally uniting 
the Magistracy with the Collectorship, which had been originally 
recommended by the Directors on the advocacy of Munro, and 


later arguedifor by Mackenzie and Metcalfe, the leading contemporary 


Igentinck to Metcalfe, 16th Sept. 1829, Bantinck MSS. 


exponents of Munro's philosophy in Bengal. In adopting 

this reform Bentinck admitted .: the influence of Munro's 

doctrines! but he hastened to justify that measure on 

practical grounds as well, by saying: "It became necessary 

to divest the Judges of their Magisterial powers, and there 

was no alternative consistent with the dictates of financial 

necessity than to transfer those powers to the Collectors. "* 
Dr. Eric Stokes, in his celebrated book, The English 

Utilitarians and Tndia, has made a brilliant effort to trace 

the impact of the Utilitarian movement in England,inspired 

by Jeremy Bentham, upon the administrative developments 

in India. According to Dr. Stokes the Utilitarian influence 

was peed egnec into India through James Mill, who was ehponayes 

Assistant eran nee of the Company ' s Aotnessenseneet in 1819 and 

promoted to the office of Examiner in 1830, where he remained 

until 1834. In Bengal the Utilitarian banner was carried 

forward consciously by Alexander Ross and Holt Mackenzie, and 


a | 
unconsciously by W. B. Bayley. The main features of the 


1306 Chap. IV. 204. 


“sudl. Letter, 15th Sept. 1831, para 17, Vol. 15. 


“This is to be inferred from Dr. Stokes' remark that Bayley's 
‘proposal for multiplication of tribunals agreed with the broad 
outlines of Bentham's teaching but that his inspiration was 
not Benthamite. - Dr. Eric Stokes, op.cit., p.156. 
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Utilitarian programme concerning the reform of the judiciary 

were as follows: 

1. The number of tribunals was to be multiplied to bring 
justice to the doors of every person< | 

2. Only one appeal was to be allowed against a decision 
passed by any Judge. 

3. Single Judges were to be allowed compkte authority to 
dispose of appeals. Joint benches were to be dispensed 
with. 

4. Proceedings in the Courts were tobe expedited by doing 
away with the formality of committing the depositions 
and cross examinations in writing. 

=r The jurisdiction of tribunals was not to be divided 
on a pecuniary basis and original and appellate Courts 
were tobe kept entirely distinct, 

The above ideas made little headway in the reforms of the 
Bentinck era, as Dr. “tokes himself seems to agree. The number 
of tribunals was not multiplied (though Dr. Stokes inferred 
that they were? from the implementation of the plan creating a 


new class of Indian Judges and transferring almost the entire 


b.. Stokes, op.cit., p.1.55-6. 
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original jurisdictinn to the Indian officers). The Principal 
nadd@r Amb¢ns (the new class of Indian Judges) merely filled 
the gap created by the abolition of Registers, and the number 
of Munsiffs was actually reduced by more than half following 
the Government's decision to abolish those Munsiffships whose 


incomes from fees averaged be low Rs. 50/- per month.’ The 


system. of allowing two appeals, one "regular" and one "special",’ 


was also continued under the arrangements of 1831. In fact 
Ross, the most “orthodox in the Utilitarian tradition", - had 
been the strongest advocate for retaining the system of 
special appeals.” James Mill and Ross did combine in making 


a strong >plea for allowing all the Judges of the S.D.A. to 


+ Sit separately and decide the appeals entirely on their own.* 


But what they achieved was only a slight increase in the 
powers of "single" Judges. By Regulation IX of 1831, single 


Judges were permitted to admit special appeals and to refer 


See Chap. II, p. 92. 


“Dr. Stokes, op.cit., p.157. 


>See Chap. VI, pp. 309-10. 


4 See Chap. VI, pp. 299-300. 


396 


an appeal back for retrial to the Court whose judgment was 
appealed against. But no change was made in the previous 
restrictinn of single Judges not being allowed to reverse a 
decision on appeal. 

Neither was any change made in the system of recording 
the depositions and cross examinations. The jurisdiction of 
Courts was still divided on a pecuniary basis, starting from 
the limit of Rs. 300/- for Munsiffs and extending to the limit 
of Rs. 5,000/- for the Principal Sadpr Amegn. Original and 
appellate jurisdictions were separated but not completely. 

The District Judges had the appellate authority over the 
decision of the Indian Judges, but they also had original 
‘jurisdiction over cases of more than Rs. 5,000/-. Even the 
Principal Sadar Amegns were allowed to hear appeals from the 
subordinate Indian Judges under permission from the S.D.A. 
Here again the Utilitarian doctrines had little success. 

On the issue of the combination of executive and judicial 
powers Bentham's opinion does not appear to be clear. At one 
stage Dr. Stokes states that Bentham's political philosophy 
was authoritarian in origin and he was critical of the Whigs 


for their "vaunted pinciple of separation of powers",7 At another 


lor. Stokes, op.cit., p.73. 
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he declares that the union of Collector and Magistrate brought 
about by Bentinck commanded no definite support from Bentham's 
teachings,” although he adds that Bentham was not averse to 

an officer uniting all executive and judicial functions at 

the local level, as the powers of the "local Headman'’ in the 
Constitutional Code indicate.- 

In Bengal the Utilitarian ranks were divided on this 
issue. Ross, the "more orthodox in the Utilitarian tradition",° 
vehemently opposed the wniond judicial powers with the exe- 
cutive officer of the District, whereas Mackenzie, drawing his 
inspiration from the authoritarian strain in Bentham's philosophy, 
strongly championed union of Magistracy with the Collectorships. 
"James Mill's opinion is unknown apart from his common rejection 
with Bentham of the divisinn of powers as a constitutional 


4 


principle."" But if James Mill, the Examiner of Company's 
Correspondence, described by Dr. Stokes as the Company's chief 
'tExecutive", had any influence on the Judicial Despatch to Bengal 


1 sk 
of 4th Feb. 1832, which directed the Bengal Government to appoint 


lyr, Stokes, op.cit., p.164. 


et pid, p.165. 


WN 


Ibid. 9 peL57. 


4Tbid., pp. 164-5. 
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separate Magistrates in each District instead of combining 
that office with that of Collectors, it can be assumed that he 
too stood against the union.. 

After the above analysis the present author is led to 
conclude that the Utilitarian doctrines had very little in- 
fluence on the Civil jduicial reforms of the Bentinck era. 
Theoretical considerations had but very little effect. The 
reforms were primarily dictated by the practical need of re- 


ducing arrears and delays without increasing expenditure. 
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